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आयु  का कायालय, सीमा शु  (िनवारक), जामनगर 

Office of the Commissioner of Customs (Preventive), Jamnagar 
शारडा हाउस, बेड़ी बंदर माग, पंचवटी के सामने, जामनगर- 836100  

Sarda House, Bedi Bunder Road, Opp. Panchwati Jamnagar- 361008   
 
                                                                                                  
Phone No: 0288-2757518       Fax:  0288-2757539       

Email: adj-custjmr@nic.in 

 
1. फ़ाइल मांक / File Number VIII/10-05/ADC/O&A/2020-21 
   

2. मूल आदेश मांक /   04/Additional Commissioner/20-21  
Order-in-Original No.  

   

3. ारा पा रत/passed by  

ी आर. के. चंदन / Shri R. K. Chandan 
अपर आयु  /Additional Commissioner, 
सीमा शु  (िनवारक)/Customs (Preventive) 
जामनगर /Jamnagar. 

   

4 
Date of Order/आदेश िदनांक 28-08-2020/ 
Date of issue / आदेश जारी 
िकया 

04-09-2020 

   

5. 

कारण बताओ नोिटस मांक एवं 
िदनांक  VIII/10-05/ADC/O&A/2020-21 

dated 11-06-2020 Show Cause Notice Number 
& date 

   

6. 

नोिटसी का नाम / 
 Name of Noticee 

M/s. Asian Granito India Limited, 
Ahmedabad  
 
Shri Mahesh Mahavjibhai Patel, 
Associate Director, 
M/s. Asian Granito India Limited, 
Ahmedabad   

 

 

  

01 इस आदेश की मूल ित संब त  को िनशु  दान की जाती है । 

 This Order-in-Original is granted to the concerned free of charge. 

  

02 इस आदेश से पीिड़त कोई भी  इस आदेश के खलाफ इस आदेश को ा  करने की 

तारीख से 60 िदन के अंदर सीमा शु  (अपील), 7 वी ं मंिजल, मृदुल टावर, टाइ  ऑफ़ 

इंिडया के पीछे, आ म रोड, अहमदाबाद -380 009 से सामने अपील दायर कर सकता है।  

 Any person being aggrieved by this order may file an appeal against 

this order before the Commissioner of Customs (Appeals), 7th floor, 

Mrudul Tower, Behind Time of India, Ashram Road, Ahmedabad-380 

009  within 60 days from the date of receipt of this order. 

  

03 उ  अपील पर भारतीय ा  अिधिनयम, 1989 (िजस मे रा  की िवधाियका ारा सुधार िकया गया हो ) 
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के अंतगत . 0.50 का िटकट ायालय के फीस के प मे लगा होना चािहए जब की इस अपील के साथ 

संल  की गयी ित पर ायालय फीस अिधिनयम, 1870 के अनुछेद I मद 6 के अनुसार 50 पैसे का िटकट  

ायालय फीस के प मे लगा होना चािहए । 

 

 The appeal should bear Court Fee Stamp of Rs. .50/- as provided 

under Indian Stamp Act, 1989, modified as may be by the State 

Legislation, whereas the copy of the order attached with this appeal 

should bear a Court Fee Stamp of Rs. 0.50 (Fifty Paisa only) as 

prescribed under Schedule – I, Item 6 of the Court Fees Act, 1870. 

  

04 अपीलीय ापन के साथ शु  भुगतान / जुमाना / अथ दंड का सबूत भी संल  करे अ था सीमा शु  

अिधिनयम, 1962 की धारा 129 के ावधानो ंका अनुपालन ना होने के कारण अपील को खा रज िकया जा 

सकता है। 

 Proof of payment of duty / fine / penalty should also be attached with 

the appeal memo, failing to which appeal is liable for rejection for non-

compliance of the provisions of Section 129 of the Customs Act, 1962.  

  

05 अपील ुत करते समय यह सुिनि त करे की सीमा शु  (अपील) िनयम, 1982 और िस ेट ि या 

( ोसीजर) िनयम, 1982 के सभी िनयमो का पूरा पालन आ है। 

 While submitting the Appeal, the Customs (Appeals) Rules, 1982 and 

the CESTAT (Procedure) Rules, 1982 should be adhered to in all 

respects.  

  

 
06 

इस आदेश के खलाफ आयु  (अपील) के सम    अपील करते समय,  शु  या शु  
और जुमाना िववाद या दंड म ह, जहां अकेले दंड िववाद म है, जहां िववाद या दंड, म मांग 
की ह उस िववाद की रकम के 7.5% के भुगतान करना होगा।  

 An appeal against this order shall lie before the Commissioner (Appeal) 

on payment of 7.5% of the duty demanded where duty or duty and 

penalty are in dispute or penalty, are in dispute or penalty, where 

penalty alone is in dispute.  
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Brief facts of the case: 

The facts leading to present adjudication are that M/s. 

Maersk Line (India) Private Limited, as an agent on behalf of Master of 

Vessel M. V. Maersk Kiel, filed Import General Manifest No. 2215608 

dated 25-01-2019, wherein at Line No. 98 it was declared that total 15 

containers, as listed below, said to be containing “Crude / Rough 

Crema Barla Marble Aggregate Broken Stone” (hereinafter referred to 

as the said imported goods) covered under Bill of Lading No. 

KTLIZM1812293 dated 29-12-2019, shipped by M/s. Canel Munip 

Coker Madencilik Tic Ve San A.S, Istanbul, Turkey were being imported 

by M/s. Asain Granito India Private Limited, Ceramic Zone, Dalpur, 

Taluka: Prantij, Dist: Sabarkantha, Gujarat (hereinafter referred to as 

“the said Noticee”). 

Sl. No. Container Number Net Weight (In Kgs.) 
01 BMOU-2095619 19,080.00 
02 TLLU-2400091 27,750.00 
03 CAIU-6136655 27,750.00 
04 MRKU-7113403 27,530.00 
05 MSKU-2310633 27,570.00 
06 MSKU-2474961 27,520.00 
07 MSKU-3010712 27,770.00 
08 MSKU-3093358 27,800.00 
09 MSKU-7426354 27,580.00 
10 PONU-0067709 27,600.00 
11 PONU-0187690 27,400.00 
12 PONU-0497675 27,600.00 
13 SUDU-7696760 27,420.00 
14 TGHU-1610957 27,500.00 
15 CAIU-2507486 27,600.00 
Total ------------------- 4,05,470.00 

 

2.1  Whereas said 15 containers were unloaded from the said 

vessel on 27-01-2019 and moved to M/s. Contrast Logistics Private 

Limited’s (hereinafter referred to as the said custodian) container 

freight station located at Survey No. 216, Rampara-2, Pipavav, Taluka: 

Rajula, Dist: Amreli -365 560 on 28-01-2019. 

 

2.2  Whereas it appeared that Section 48 of the Customs Act, 

1962 mandates that if any goods, brought into India from a place 
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outside India, are not cleared for home consumption or warehouse or 

transhipped within 30 days from the date of unloading thereof at a 

customs station or within such further time as the proper officer may 

allow then such goods, after notice to the said Noticee and with 

permission of the proper officer, shall be disposed of by the Custodian. 

 

2.3  Whereas it appeared that the said 15 containers were 

unloaded on 27-01-2019 therefore the said Noticee, as per provisions of 

Section 48 of the Customs Act, 1962, was required either to clear them 

for home consumption or warehouse or tranship within 30 days from 

the date of unloading or seek permission of extension of time limit. 

However, it appeared that they done not so therefore the said custodian 

under Section 48 ibid issued 1st notice, to the said Noticee on 01-03-

2019 and 2nd notice on 19-03-2019 asking them either to clear them 

for home consumption or warehouse or tranship or seek permission of 

extension of time limit within 15 days from the date of notice. 

 

2.4  Whereas, it appeared that the said custodian vide letter 

dated 10-04-2019 sought the permission of the Deputy Commissioner, 

Customs House, Gujarat Pipavav Port Limited, Pipavav for cutting of 

seal and opening of said 15 containers, lying un-cleared, under 

customs supervision for the purpose of auction. 

 

2.5  Whereas it appeared that the said custodian issued 3rd 

notice, under Section 48 ibid, to the said Noticee on 26-04-2019 asking 

them either to clear them for home consumption or warehouse or 

transhipped or seek permission of extension of time limit within 15 

days from the date of notice. 

 

3.  Whereas it appeared that Superintendent, Customs House, 

Gujarat Pipavav Port Limited, Pipavav vide his letter F. No. 

Contrans/Disposal-Crude Barla Marble/Asian Granito/2019-2020 

dated 01-07-2019 informed the said custodian that the Deputy 

Commissioner, Customs House, Gujarat Pipavav Port Limited, Pipavav 
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has granted permission for seal cutting of said 15 containers, lying un-

cleared, under customs supervision. 

 

4.  Whereas it appeared that the Deputy Commissioner, 

Customs House, Gujarat Pipavav Port Limited, Pipavav vide his letter F. 

No. VIII/48-01/Cus-T/Misc/19-20 dated 01-10-2019 requested the 

said custodian to provide certain details with relation to the said 

imported goods.  

 

5.  Whereas it appeared that the Deputy Commissioner, 

Customs House, Gujarat Pipavav Port Limited, Pipavav vide his letter F. 

No. VIII/48-01/Cus-T/Misc/19-20 dated 04-10-2019 requested the 

said Noticee to produce the Bill of Lading, Commercial Invoice and 

packing list, Load Port Certificate and copy of contract so as to realise 

the government revenue. 

 

6.1  Whereas it appeared that M/s. Om Freight Forwarders 

Private Limited, licensed Customs Broker, appeared on behalf of the 

said Noticee and submitted a copy of letter dated 15-03-2019 written 

by the said Noticee to the Deputy Commissioner, Customs House, 

Gujarat Pipavav Port Limited, Pipavav. 

 

6.2  Whereas it appeared that the said Noticee in their letter 

dated 15-03-2019 have informed that the said imported goods have 

been imported by them, under import license vide Bill of Lading No. 

KTLIZM1812293, are aggregate stones; that they were authorised to 

import 1508 Metric Tons of the said goods and as on 19-01-2019 the 

balance left was 196.43 Metric Tons and provided the details of imports 

done by them under License No. 850000474 dated 18-06-2018 from 

time to time in an statement annexed to their letter. 

 

6.3  The said Noticee further stated that they import material as 

per their requirements and the supplier has loaded excess 200 metric 

tons without their knowledge thus 209.40 metric tons of cargo is in 
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excess; that they have approached the supplier to take back the cargo 

but they refused; that they have approached DGFT New Delhi for 

enhancement of short quantity for which they got approval on 15-02-

2019 however the same was not updated online due to some technical 

errors in DGFT website; that they were incurring heavy detention 

charges, which was much higher than the actual value goods however 

the shipping line have refused to waive the same therefore they 

abandoned the cargo and provided the copies of  

 

(i) Invoice No. B2-18120006 dated 20-12-2018 of M/s. Canel 

Munip Coker Madencilik Tic e San A. S., Istanbul, Turkey 

wherein total value for 405.470 Metric Tons of the goods was 

US $ 28,382.90 FOB Gemlik Sea Port, Turkey; 

 

(ii) Packing list; and  

 

(iii) Certificate of Origin No. P0617625 dated 24-12-2018. 

 

(iv) Copy of minutes to Exim Facilitation Committee Meeting No. 

11/AM19 held on 21-02-2019.  

 

(v) DGFT, New Delhi’s email dated 11-03-2019. 

 

7.  Whereas it appeared that since the said Noticee was having 

balance quantity of 196.430 Metric Tons in their License No. 

850000474 dated 18-06-2018 issued by the licensing authority 

however they have illegally imported 209.04 Metric Tons of the goods in 

excess without any valid authorisation; that seals of all 15 containers 

were cut opened and was found that the goods therein were as per the 

description given in import documents; that it also appeared that since 

the CIF value of the goods was US $ 84.78 per metric tons and being 

below US $ 200 per Metric Ton its importation was restricted as per 

Notification No. 27(RE-2015)/2015-2020 dated 17-09-2016; that 

therefore it appeared that the goods having CIF value of US $ 
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34,378.80 were liable for confiscation under Section 111(d) and Section 

111(o) of the Customs Act, 1962 therefore the same were seized. The 

entire proceedings were done in presence of two independent panchas 

and representatives of the said custodian and panchnama to that effect 

was drawn on 14-10-2019. 

 

8.1  Whereas, it appeared that statement of Shri Mahesh 

Mahavjibhai Patel, Associate Director of the said Noticee firm was 

recorded before Superintendent (SIIB), Customs House, Gujarat 

Pipavav Port Limited, Pipavav, under Section 108 of the Customs Act, 

1962 on 06-03-2020 wherein he inter-alia stated that their company 

are registered under GST; that with reference to the goods imported 

under Import General Manifest no. 2215608 dated 25-01-2019 he 

stated that they have placed ordered for 4,05,000 Kilogram with their 

overseas supplier on 10-10-2018; that after getting the import 

documents from the bank they forwarded the same to their Customs 

Broker M/s. Om Freight Forwarders Private Limited for getting the 

goods cleared; that upon verification it was noticed by their Customs 

Broker that the imported quantity is more than balance remaining 

quantity in the import authorisation issued by the licensing authorities.  

 

8.2  Upon being asked Shri Mahesh Patel stated that he knows 

that the goods imported by them are restricted for which they have 

already obtained authorisation from DGFT for 1508 Metric Tons since 

they are regular said Noticee; that since the said import license was 

with their Customs Broker therefore they were not aware of the balance 

quantity at the time of placing order of 405 Metric Tons; that upon 

knowing the same they immediately applied for enhancement of 

quantity in the license and produced the copies of such application and 

fees receipt. 

 

8.3  Shri Mahesh Patel further stated that since they did not 

receive any extension till March, 2019 therefore since demurrage / 

detention charge were of Rs. 80 Lakhs i.e. 4times the value of the goods 
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they filed letter dated 15-03-2019 before the Deputy Commissioner, 

Customs House, Gujarat Pipavav Port Limited, Pipavav and the said 

custodian was also informed vide their letter dated 05-04-2019; that 

after that they did not receive any communication in this regard and 

only came to know upon receipt of summon dated 27-02-2020 that 

their goods have been seized.  

 

8.4  Before concluding statement Shri Mahesh Patel stated that 

their goods not in block forms therefore they are classifiable under 

Customs Tariff Heading No. 2517 41 00 of first schedule to Customs 

Tariff Act, 1975; that therefore the DGFT Notification No. 27(RE-

2015)2015-20 dated 17-09-2016 is not applicable in their case. 

 

9.  Whereas it appeared that the goods imported by the said 

Noticee vide Bill of Lading No. KTLIZM1812293 dated 29-12-2019 are 

“Crude / Rough Crema Barla Marble Aggregate Broken Stone” and 

are appropriately classifiable under Customs Tariff Heading No. 2517 

41 00 of the first schedule to Customs Tariff Act, 1975. The relevant 

entry thereof reads as under: 

 

2517 PEBBLES, GRAVEL, BROKEN OR 
CRUSHED STONE, OF A KIND 
COMMONLY USED FOR CONCRETE 
AGGREGATES, FOR ROAD METALLING 
OR FOR RAILWAY OR OTHER 
BALLAST, SHINGLE AND FLINT, 
WHETHER OR NOT HEAT-TREATED; 
MACADAM OF SLAG, DROSS OR 
SIMILAR INDUSTRIAL WASTE, 
WHETHER OR NOT INCORPORATING 
THE MATERIALS CITED IN THE FIRST 
PART OF THE HEADING; TARRED 
MACADAM; GRANULES, CHIPPINGS 
AND POWDER, OF STONES OF 
HEADING 2515 OR 2516, WHETHER 
OR NOT HEAT-TREATED 
 

2517 41 00 -- Of Marble 
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10.1  Whereas it appeared that the said Noticee has not filed any 

Bill of Entry under Section 46 of the Customs Act, 1962 seeking 

clearance of the said imported goods valued at US $ 28,382.90 on FOB 

basis.  However, it appeared that the said Noticee has not provided the 

cost of transportation of the said imported goods and cost of its 

insurance.  

 

10.2  Whereas it appeared that Rule 10(2) of the Customs 

Valuation (Determination of Value of Imported Goods) Rules, 2007 

reads as under: 

 

(2)    For the purposes of sub-section (1) of section 14 of the Customs 
Act, 1962 (52 of 1962) and these rules, the value of the imported 
goods shall be the value of such goods, and shall include - 

 
(a) the cost of transport, loading, unloading and handling 

charges associated with the delivery of the imported 
goods to the place of importation; 
 

(b) the cost of insurance to the place of importation: 
 
Provided that where the cost referred to in clause (a) is not 
ascertainable, such cost shall be twenty per cent of the free 
on board value of the goods: 

 
Provided further that where the free on board value of the goods is 
not ascertainable but the sum of free on board value of the goods 
and the cost referred to in clause (b) is ascertainable, the cost 
referred to in clause (a) shall be twenty per cent of such sum: 

 
Provided also that where the cost referred to in clause (b) is 
not ascertainable, such cost shall be 1.125% of free on 
board value of the goods: 

 
Provided also that where the free on board value of the goods is 
not ascertainable but the sum of free on board value of the goods 
and the cost referred to in clause (a) is ascertainable, the cost 
referred to in clause (b) shall be 1.125% of such sum: 

 
Provided also that in the case of goods imported by air, where the 
cost referred to in clause (a) is ascertainable, such cost shall not 
exceed twenty per cent of free on board value of the goods: 

 
Provided also that in the case of goods imported by sea or air and 
transhipped to another customs station in India, the cost of 
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insurance, transport, loading, unloading, handling charges 
associated with such transhipment shall be excluded. 

 
Explanation- 
The cost of transport of the imported goods referred to in clause (a) 
includes the ship demurrage charges on charted vessels, 
lighterage or barge charges. 

 

10.3  Whereas it appeared that since the said Noticee has not 

provided any details regarding cost of transportation of the goods, as 

required under Rule 10(2) (a) of the Customs Valuation (Determination 

of Value of Imported Goods) Rules, 2007 therefore in view of first 

proviso ibid such transportation cost is required to be ascertained as 

20% of the FOB value of the goods. Thus, in the instant case the value 

of transportation for Rule 10(2) (a) ibid works out to US$ 5,676.58. 

 

10.4  Whereas it appeared that since the said Noticee has not 

provided any details regarding cost of insurance of the goods, as 

required under Rule 10(2) (b) of the Customs Valuation (Determination 

of Value of Imported Goods) Rules, 2007 therefore in view of third 

proviso ibid such transportation cost is required to be ascertained as 

1.125% of the FOB value of the goods. Thus, in the instant case the 

value of insurance for Rule 10(2) (b) ibid works out to US$ 319.31. 

 

10.5  Whereas it appeared that in view of above the value of said 

imported for the purpose of Section 14(1) of the Customs Act, 1962, as 

determined by Rule 10(2) of the Customs Valuation (Determination of 

Value of Imported Goods) Rules, 2007 is CIF US $ 34,378.79. 

 

10.6  Whereas it appeared that the said goods have been 

imported into India on 27-01-2019 and no Bill of Entry have been filed 

under Section 46 of the Customs Act, 1962. Therefore, the rate of 

exchange, as notified vide Notification No. 02/2019-Custom (NT) dated 

03-01-201, would be Rs. 71.25 for 1 US $. Thus, the value of the said 

imported goods would be Rs. 24,49,489/- (US $ 34,378.79 x Rs. 

71.25) i.e. Rs. 6,041/- per metric ton. 
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11.  Whereas it appeared that as per Section V to Schedule –I of 

ITC(HS), 2017 notified by the Director General of Foreign Trade, New 

Delhi vide Notification No. 36/2015-2020 dated 17-01-2017, under 

Section 5 of the Foreign Trade (Development & Regulation) Act, 1992 

read with paragraph 2.01 of the Foreign Trade Policy, 2015-2020, the 

import of goods falling under Customs Tariff Heading No. 2517 41 00 of 

the first schedule to Customs Tariff Act, 1975 is restricted. Thus, it 

requires valid import authorisation from the licensing authority.  

 

12.  Whereas it appeared that balance quantity as on 19-01-

2019 was 196.430 Metric Ton, whereas the quantity of the said 

imported goods was 405.470 Metric Ton. Thus, it appeared that entire 

quantity of 405.470 Metric Tons of the said imported goods, valued at 

Rs. 24,49,444/-, have been imported by the said Noticee without any 

valid authorisation on 27-01-2019. 

 

13.  Whereas it appeared that Section 23(2) of the Customs Act, 

1962 reads as under: 

 

23(2)     The owner of any imported goods may, at any time before 
an order for clearance of goods for home consumption under 
section 47 or an order for permitting the deposit of goods in a 
warehouse under section 60 has been made, relinquish his 
title to the goods and thereupon he shall not be liable to pay 
the duty thereon; 

    
Provided that the owner of any such imported goods shall 
not be allowed to relinquish his title to such goods regarding 
which an offence appears to have been committed under this 
Act or any other law for the time being in force. 

 

14.  Whereas, it appeared that the said Noticee vide their letter 

dated 15-03-2019 have relinquished their title on total 405.470 metric 

tons of the said Noticee goods. However, in view of proviso to Section 

23(2) of the Customs Act, 1962 it appeared that it is not permissible to 

allow them to relinquish title on 405.470 Metric Tons of the said 

imported goods, valued at Rs. 24,49,444/-, since the same have been 
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imported by the said Noticee without any valid authorisation on 27-01-

2019. 

 

15.  Whereas it appeared that 405.470 Metric Tons of the said 

imported goods, valued at Rs. 24,49,444/-, have been imported by the 

said Noticee without any valid authorisation on 27-01-2019 therefore it 

appeared that the same are liable for confiscation under Section 111(d) 

of the Customs Act, 1962, which reads as under: 

 
(d)   any goods which are imported or attempted or are 

brought within the Indian customs waters for the 
purpose of being imported, contrary to any prohibition 
imposed by or under this Act or any other law for the 
time being in force. 

 

16.  Whereas it appeared that the act of the said Noticee of 

rendering the above goods liable for confiscation under Section 111(d) 

of the Customs Act, 1962 have also rendered themselves liable for 

penalty under Section 112(a) ibid. 

 

17.  Whereas it appeared that the said Noticee in their letter 

dated 15-03-2019 has stated that the supplier has loaded excess 

quantity without their knowledge.  It also appeared that Shri Mahesh 

Patel, Associate Director of the said Noticee during the course of 

statement has produced their purchase order dated 10-10-2018 

wherein the quantity ordered was 405 Metric Tons and the same was 

sent to them vide Invoice dated 20-12-2018. Thus, it appeared that the 

said Noticee had knowingly and intentionally made a wrong statement 

which renders them liable for penal action under Section 114AA of the 

Customs Act, 1962.  

 

18.1  Whereas it also appeared that Shri Mahesh Mahavjibhai 

Patel, Associate Director of the said Noticee in his statement dated 06-

03-2020 have stated that till March, 2019 they have not received 

license for excess quantity therefore on 15th March, 2019 they have 



 

 Document Identification Number:  20200971MM00005I5341 

OIO No: 04/Additional Commissioner/2020-2021 dated: 28-08-2020  
passed by the Additional Commissioner, Customs (Preventive), 

Jamnagar 
 
 

Page 13 of 30 
 

filed the letter before the Deputy Commissioner, Customs House, 

Gujarat Pipavav Port Limited, Pipavav.   

 

18.2  However, it appeared from the enclosures submitted by the 

said Noticee vide their letter dated 15-03-2019 that their request for 

enhancement of quantity in their Import License No. 850000474 has 

been approved at Sl. No. 17 of the minutes to Exim Facilitation 

Committee Meeting No. 11/AM19 held on 21-02-2019.  

 

18.3  Thus, it appeared that Shri Mahesh Mahavjibhai Patel, 

Associate Director of the said Noticee has knowing made a wrong 

statement before the Superintendent of Customs under Section 108 of 

the Customs Act, 1962.  Therefore, on this count also it appeared that 

Shri Mahesh Mahavjibhai Patel, Associate Director of M/s. Asian 

Granito India Limited is liable for penal action under Section 114AA of 

the Customs Act, 1962.   

 

19.1  The above observations lead to issuance of show cause 

notice F. No. VIII/10-05/ADC/2020-2021 dated 11-06-2020, under 

provisions of Clause 6 of Taxation and other Laws (Relaxation of 

Certain Provisions) Ordinance, 2020, to M/s. Asian Granito India 

Limited, 202, Dev Arcade, Opp. Iskcon Temple, S. G. Highway, 

Ahmedabad 380 015, wherein they were called upon to show cause as 

to why:  

(i) 405.470 Metric Tons of the Crude / Rough Crema 

Barla Marble Aggregate Broken Stone”, covered under 

Bill of Lading No. KTLIZM1812293 dated 29-12-2019 

imported by them, valued at Rs. 24,49,444/- should not 

be held liable for confiscation under Section 111(d) of 

the Customs Act, 1962; 

(ii) penalty under Section 112 of the Customs Act, 1962 

should not be imposed upon them; and  

(iii) penalty under Section 114AA of the Customs Act, 1962 

should not be imposed upon them. 
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19.2  Likewise, Shri Mahesh Mahavjibhai Patel, Associate 

Director of M/s. Asian Granito India Limited 202, Dev Arcade, Opp. 

Iskcon Temple, S. G. Highway, Ahmedabad 380 015, was also asked 

to show cause as to why penalty under Section 114AA of the Customs 

Act, 1962 should not be imposed upon them. 

 

Reply to Show Cause Notice: 

20.1  Vide email dated 05-08-2020 & of Shri Abhishek Chopra, 

Chartered Accountant and authorised representative, M/s. Asain 

Granito India Limited filed reply to show cause notice wherein they 

stated that whole case of department is based on the fact that they 

have imported rough marble blocks thus in terms of notification DGFT 

Notification No. 27/2015-2020 dated 17.09.2016 the imported goods 

are restricted; that they have not ordered for rough marble blocks; that 

the imported goods are rough marble aggregate broken stone; that said 

restrictions would not be applicable in the present case; that the goods 

may be examined to that extent; that thus whole case of department is 

not sustainable as the said restrictions are not attracted on imported 

goods in the present case; that thus there is no violation in the present 

case. 

 

20.2  The said Noticee while relying on the case law of Union of 

India v. Sampat Raj Dugar reported in 1992 (58) E.L.T. 163 stated that 

the bill of entry has not been filed and the buyers have virtually 

abandoned the goods therefore the title in the goods will not pass to the 

said Noticee.; that they also place reliance upon decision in case of J.P. 

Electronics Pvt. Ltd. v. U.O.I. — 2001 (133) E.L.T. 32 (Bom.) 

 

20.3  The said Noticee further stated that Section 23 of the 

customs Act provides for relinquishment of title of goods prior to 

clearance of goods and since in the present case, goods are not cleared 

for home consumption, thus they are entitled for relinquishment of 

title; that sub-section (2) of Section 23 of the Act, reads that the owner 

of any imported goods is entitled to relinquish the title of the goods at 
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any time before an order of clearance of the goods for home 

consumption under Section 47 or an order for permitting the deposit of 

goods in a warehouse under Section 60 is made; that if he (owner) 

adopts the aforesaid course then such a person would not be liable to 

pay any duty; that however, there is a proviso appended to sub-section 

(2) of Section 23 of the Act, which provides that the relinquishment of 

title shall not be permitted if an offence appeared to have been 

committed under the Act or any other law for the time being in force; 

that in the present case, goods are not cleared for home consumption, 

further there is no offence committed thus they are entitled for 

relinquishment; that part quantity was already covered by the import 

authorisation, thus to that extend there cannot be any offence; that 

they placed reliance on the case laws of Commissioner v. Symphony 

Services Corporation India Pvt. Ltd. — 2012 (275) E.L.T. 369 (Kar.). 

 

20.4  The said Noticee further stated that Section 48 of the 

customs provides that once the imported goods are not cleared for 

home consumption or warehoused then such goods after notice to the 

said Noticee and with the permission of the proper officer, who has 

control over such goods under Section 62 of the Act, could be sold by 

the person having the custody thereof and placed reliance on the case 

law of CC Vs Shreeji overseas – 2013(289) ELT 401(Guj HC), and 

Circular No. 49/2018-Cus dated 03-12-2018. 

 

20.5  The Noticee further stated that the customs duty cannot be 

demanded in the present case, as goods are not cleared from home 

consumption as import is not complete; that customs duty cannot be 

demanded and placed reliance on the case law of CC vs Baburam 

premchand - 2015 (315) E.L.T. 348 (Mad); that since they have not 

come forward to file bill of entry, thus in any case, they cannot be 

treated as said Noticee in the present case and placed reliance on the 

case law of ZTE corporation Vs CC - 2014 (304) E.L.T. 35 (Del.). 
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20.6  The Noticee while arguing about proposal for confiscation 

of the goods stated that goods are not liable for confiscation under 

section 111(d) as there is no restrictions in respect of the current 

consignments; that in any case, bill of entry is not filed and title of 

goods is relinquished therefore section 111(d) is not attracted; that 

section 111(o) is not applicable in the present case as the goods are not 

exempted. 

 

20.7  The said Noticee further stated that balance quantity as 

available on the licence on 19-01-2019 was 196.430 Metric Ton; that 

thus to that extent goods are not liable for confiscation as they had 

valid license to that extent; that thus entire quantity of the said 

imported goods i.e. 405.470 Metric Ton is not liable for confiscation. 

   

20.8  The Noticee further stated that provision of Section 23(2) of 

Customs Act itself lays down provision for abandoning the goods and in 

such circumstances duty is not to be levied; thus penalty is not 

imposable and placed reliance on the ratio of case law of Nalakath 

Spices Trading Co. v. Commissioner — 2007 (213) E.L.T. 283 

(Tribunal), Commissioner v. Sewa Ram and Bros. — 2003 (151) E.L.T. 

344  

 

20.9  The Noticee further stated that their conduct was bona 

fide; that therefore in absence of any mala fide on their part, no penalty 

is imposable and placed reliance on the case law Hindustan Steel Ltd. 

vs. State of Orissa, 1978 (2) ELT (J159) (SC), Trade Wings Ltd vs. 

Commissioner of Customs, Mumbai reported in 2009 (243) ELT 439 

(Tri.-Mumbai), Commissioner of Customs (EP) vs. P.D. Manjrekar 

reported in 2009 (244) ELT 51 (Bom.),  

 

20.10  The Noticee stated that issue in this case involves 

interpretations of the provisions of the EXIM Policy; that they have 

acted in bonafide belief; that thus no penalty is imposable in cases 

involving interpretation of the statutory provisions and placed reliance 
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on the case laws of Hindustan Lever Ltd. v. Commissioner of Central 

Excise, Lucknow [2010 (250) ELT 251 (Tri.-Del.)], Prem Fabricators v. 

Commissioner of Central Excise, Ahmedabad-II [2010 (250) ELT 260 

(Tri.-Ahmd.)], Whiteline Chemicals v. Commissioner of Central Excise, 

Surat [2009 (229) ELT 95 (Tri.-Ahmd.)] and Delphi Automotive Systems 

v. Commissioner of Central Excise, Noida [2004 (163) ELT 47 (Tri.-

Del.)]. 

 

21.1  Shri Mahesh Mahavjibhai Patel also filed identical reply 

and further stated that he had not made, signed or used any false or 

incorrect declaration, statement or document. Thus the penalty under 

Section is not imposable; that in case the alleged manipulation is not a 

material particular; that they have given any false statement, document 

which is false or incorrect therefore, Section 114 AA will not apply. 

 

21.2  Shri Mahesh further stated that once the penalty is 

imposed on the main Noticee, the separately penalty ought not to be 

imposed on the director. 

 

21.3  Shri Mahesh further stated that penalty under Section 

114AA is imposable only in those situations where exports benefits are 

claimed without exporting the goods and by presenting forged 

documents; that in support of this argument reliance is placed on the 

Twenty Seventh Report of the Standing Committee of Finance wherein 

insertion of Section 114AA was discussed at para 62 and produced the 

extract thereof. 

 

21.4  Shri Mahesh while carrying further the above argument 

stated that aforesaid extract from the report of the standing committee 

explains the purpose for which Section 114AA has been inserted in the 

Customs Act, 1962; that the purpose is to punish those people who 

avail export benefits without exporting anything; that such cases 

involve serious criminal intent and it cannot be equated with the cases 

of duty evasion; that Section 114AA was inserted to penalize in 
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circumstances where export benefits are availed without exporting any 

good; that according to the legislatures, Section 114AA of the Customs 

Act provided penalty for improper exportation of goods and it was not 

covering situations where goods were not exported at all. Such serious 

manipulators could have escaped penal action even when no goods 

were actually exported that therefore penalty under Section 114AA is 

imposable only in those circumstances where export benefits are 

availed without exporting any goods; that he has no specific role alleged 

in the show cause notice and he is merely director and could not do 

anything independently on their own.   

 

Personal Hearing: 

22.1  As stipulated in the Board’s instructions No. 

390/Misc/3/2019-JC dated 27-04-2020 virtual hearing was held on 

07-08-2020 which was attended by Shri Abhishek Chopra, Chartered 

Accountant on behalf of bot the Noticees.  

22.2  During the hearing the representative reiterated the 

submission already submitted by email and stated that import was not 

completed as they have not filed any Bill of Entry. Shri Chopra further 

stated that considering their application pending for issuance of license 

malafide is not applicable for the import and the part quantity was even 

covered by the license they had at the time of import; that however 

considering huge amount of demurrage and detention they didn’t want 

the goods as same is not commercially viable and placed for waiver of 

penalties proposed under Section 112 and 114AA of the Customs Act, 

1962 on both of this clients.  

22.3  Consequent to completion of virtual hearing, in compliance 

to Para 4(vii) of Board’s Instructions No. 390/Misc/3/2019-JC dated 

27-04-2020, a copy of records of personal hearing in pdf format were 

mailed to the authorized representative Shri Abhishek Chopra vide 

email dated 07-08-2020 and in response Shri Chopra on the same day 
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confirmed that they are in agreement with the records of the personal 

hearing.  

Discussion and findings 

23.  I have carefully gone through the entire case records and 

the submissions made by the said Noticee in writing, as well as orally 

during the personal hearing. I find that following points are required to 

be decided in the present adjudication: 

(a)  Whether the act of the said Noticee of relinquishing the title 
of the goods is just and proper or otherwise? 

 
(b)  If not just, whether the goods are liable for confiscation 

under Section 111(d) of the Customs Act, 1962? 
 
(c)  Whether the said Noticee is liable for penal action under 

Section 112(a) of the Customs Act, 1962? 
 
(d)  Whether the said Noticee is liable for penal action under 

Section 114AA of the Customs Act, 1962? 
 
(e)  Whether Shri Mahesh Patel, Associate Director of the said 

Noticee is liable for penal action under Section 114AA of 
the Customs Act, 1962? 

24. Whether the act of the said Noticee of relinquishing the title 

of the goods is just and proper or otherwise? 

24.1  At the outset I find that the imported goods i.e. “Crude / 

Rough Crema Barla Marble Aggregate Broken Stone” are 

appropriately classifiable under Customs Tariff Heading No. 2517 41 00 

of the first schedule to Customs Tariff Act, 1975. I find that at Para 9 of 

the Show Cause Notice accepts this fact and also Shri Mahesh Patel in 

his statement dated 06-03-2020 have clearly admitted this fact.  

24.2  Based on this undisputed premises I find that it is also not 

a point of dispute that importation of the above goods is restricted and 

requires proper authorization from the licensing authority. The same 

stand is also echoed in the letter dated 15-03-2019 wherein they have 

stated that they were authorized to import 1508 Metric Tons under 
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License No. 850000474 dated 18-06-2018. Thus, it is also undisputed 

that for importation of the goods requires valid license.  

24.3  I find that when the goods landed they were having 196.43 

Metric Tons as balance in the said authorization and were short of 

209.40 Metric Tons. However, I find that the said Noticee instead of 

seeking clearance of 196.43 Metric Tons under the said authorization, 

for whatsoever reasons wanted to relinquish the title for the entire lot of 

the goods under Section 23 of the Customs Act, 1962.  Thus, I find that 

out of total 405.470 Metric Tons of the goods imported, quantity of 

209.40 Metric Tons was without cover of any import authorization.  

24.4  At this point I find appropriate to once again refer to 

Section 23(2) of the Customs Act, 1962, which reads as under: 

23(2)     The owner of any imported goods may, at any time before 
an order for clearance of goods for home consumption under 
section 47 or an order for permitting the deposit of goods in a 
warehouse under section 60 has been made, relinquish his 
title to the goods and thereupon he shall not be liable to pay 
the duty thereon; 

    
Provided that the owner of any such imported goods shall 
not be allowed to relinquish his title to such goods regarding 
which an offence appears to have been committed under this 
Act or any other law for the time being in force. 

24.5  I find that upon its plain reading that since 209.40 Metric 

Tons of goods are offending in nature i.e. imported without any valid 

authorization therefore by virtue of proviso to Section 23(3) of the 

Customs Act, 1962 the request of the said Noticee for relinquishing the 

title on the entire lot of 405.470 Metric Tons of the cargo is not proper 

and legal. They were eligible lawfully to the relinquish title over 196.430 

Metric Tons of the goods, since it was the balance in their valid import 

authorization. However the balance quantity of 209.040 Metric Tons 

was imported without any valid import authorization. 

24.6  In the relied upon case law of Union of India V/s. Sampat 

Raj Dugar reported at 1992 (58) ELT 163 (SC) I find that the goods 
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were covered under valid import license at the time of import and the 

license was later on cancelled. However, in the instant case when the 

goods were imported only partial quantity was covered under valid 

import license. Since the facts of the relied upon case law and the 

present one are on totally different premises its ratio is not applicable.  

 

24.7  I find that the said Noticee has placed reliance on the case 

law of J. P. Electronics Pte. Ltd. V/s. Union of India – 2001 (133) ELT 

32 (Bom). I find that basic difference between the present case and the 

relied upon is that he in that case the goods were not of offending 

nature. However, in the case on hand the 209.040 Metric tons of goods 

are of offending nature. Further, it in a utter haste of citing every 

available citation the Noticee has ignored the fact that the said case 

law was initially stayed by the Supreme Court as reported at 2002 

(141) ELT A288 and later on reversed by the Supreme Court as 

reported at 2004 (167) ELT 129 (Supreme Court). Thus, the cited 

case law has no precedentry value.  

 

24.8.1 I find that the said Noticee has argued that in the present 

case, the bill of entry has not been filed for clearance of goods for home 

consumption, therefore no offence has been committed by them 

therefore they are entitled for relinquishment of title of the goods. They 

have further stated that the part quantity was already covered by the 

importer authorization.  

 

24.8.2 I find that the said Noticee has conveniently ignored the 

fact that the remaining balance quantity, available in the license on 

the date of importation, was not utilized to clear the cargo but it was 

utilized along with the enhanced quantity to clear another cargo at vide 

Bill of Entry No. 3665217 dated 15-06-2019.  Thus the arguments are 

not having legal backing.  

 

24.8.3 I find that to further stress their point said Noticee has 

placed reliance on the case law of Commissioner of Customs Bangalore 
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V/s. Symphony Services Corporation India Private Limited – 2012 

(275) ELT 369 (Kar). I find that the said judgment was delivered on the 

premise that the goods were of no use due to heavy rain. It is also a 

fact that there were not offending goods. Therefore it has been held by 

the Hon’ble High Court that said importer was entitled for 

relinquishment of the title. However, in the instant case partial 

quantity of the goods are of offending nature and have not became 

useless. Thus, I find that ratio of the relied upon case law is not 

squarely applicable in the present set of facts.  

 

24.9.1 The said Noticee while referring to Section 48 of the 

Customs Act, 1962 have argued that as per Circular No. 49/2018-Cus 

dated 03-12-2018 the custodian should have disposed the goods.   

 

24.9.2 I find that Section 48 of the Customs Act, 1962 reads as 

under: 

SECTION 48. Procedure in case of goods not cleared, 
warehoused, or transhipped within [thirty days] after unloading. — 
If any goods brought into India from a place outside India are not 
cleared for home consumption or warehoused or transhipped 
within [thirty days] from the date of the unloading thereof at a 
customs station or within such further time as the proper officer 
may allow or if the title to any imported goods is 
relinquished, such goods may, after notice to the importer and 
with the permission of the proper officer be sold by the person 
having the custody thereof: 

Provided that - 

(a) animals, perishable goods and hazardous goods, may, with 
the permission of the proper officer, be sold at any time; 

(b) arms and ammunition may be sold at such time and place 
and in such manner as the Central Government may direct. 

Explanation. — In this section, “arms” and “ammunition” have 
the meanings respectively assigned to them in the Arms Act, 1959 
(54 of 1959). 

 

24.9.3 Thus, upon plain reading of Section 48 of the Customs 
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Act, 1962 it is clear that it comes into play only when the title of goods 

is relinquished. I find that said act of relinquishment of title of goods it 

itself challenged by the department. Further, the cited case law of 

Commissioner of Customs V/s. Shreeji Overseas (India) Private Limited 

– 2013 (289) ELT 401 (Guj) is not applicable in the present case since 

it pertains to imposition of penalty under Section 117 of the Customs 

Act, 1962 for late filing of Bill of Entry.   

 

24.10  I find that the said Noticee has argued that customs duty 

cannot be demanded when the goods are not cleared for home 

consumption. I find that in the entire Show Cause Notice there is no 

proposal of demanding any customs duty at all from anybody. Thus, 

these set of arguments are totally misplaced in the present 

proceedings.  

 

24.11  Thus, I have no hesitation in holding that the said Noticee 

cannot relinquish the title on 209.040 Metric tons of the goods, out of 

total imported quantity of 405.470 Metric tons, in view of proviso to 

Section 23(2) of the Customs Act, 1962 since the same have been 

imported without any valid import authorisation.  

25. Whether the goods are liable for confiscation under Section 
111(d) of the Customs Act, 1962? 

25.1  As per Section V to Schedule –I of ITC(HS), 2017 notified 

by the Director General of Foreign Trade, New Delhi vide Notification 

No. 36/2015-2020 dated 17-01-2017, under Section 5 of the Foreign 

Trade (Development & Regulation) Act, 1992 read with paragraph 2.01 

of the Foreign Trade Policy, 2015-2020, the import of goods falling 

under Customs Tariff Heading No. 2517 41 00 of the first schedule to 

Customs Tariff Act, 1975 is restricted. Thus, it requires valid import 

authorisation from the licensing authority.  

 

25.2  It is also a fact that the partial quantity of 209.040 Metric 

tons of goods have been imported by the importer in India without any 
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valid authorization from the licensing authority.  

 

25.3  Since 209.040 Metric Tons of goods, out of total imported 

405.470 Metric Tons, have been imported contrary to the foreign trade 

policy therefore I have no hesitation in holding that 209.040 Metric 

Tons of the Crude / Rough Crema Barla Marble Aggregate Broken 

Stone”, covered under Bill of Lading No. KTLIZM1812293 dated 29-

12-2019 imported by the said Noticee, valued at Rs. 12,62,811/-is 

liable for absolute confiscation under Section 111(d) of the Customs 

Act, 1962 and the balance quantity of 196.430 Metric Tons valued at 

Rs. 11,86,633/- is not liable for confiscation.   

26. Whether the said Noticee is liable for penal action under 
Section 112(a) of the Customs Act, 1962? 

26.1  On this point I find that Noticee has argued that no 

penalty is imposable upon them and in support they have relied upon 

the ratio of the case law of Nalakath Spices Trading Co – 2007 (213) 

ELT 283 (Tri. Bang) wherein it has been no penalty is imposable in 

case of relinquishment of title. Upon perusal I find that in the relied 

upon case the goods were not offending and held liable for 

confiscation. Therefore, it has been held that no penalty is imposable. 

Likewise, the ratio of the another cited case law of Commissioner of 

Customs, ICD, TKD, New Delhi V/s. Sewa Ram & Bros reported at 

2003 (151) ELT 344 (Tri. Del) is also not applicable.  

 

26.2  However, in the case on hand 209.040 Metric tons of the 

goods valued at Rs. 12,62,811/- have been found liable for 

confiscation under Section 111(d) of the Customs Act, 1962 therefore 

the consequences of rendering the goods liable for confiscation are 

bound to follow.  

 

26.3  I find that my above views are well supported by the 

judgment of Hon’ble High Court of Madras in the case of 

Commissioner of Customs (Sea), Chennai – I v/s. M/s. Baburam 
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Premchand reported at 2015 (315) ELT 348 (Mad) wherein it has 

been clearly held that even if goods are allowed to be abandoned it will 

not absolve the importer of the liability to be proceeded against for any 

violation which renders improperly imported goods liable for 

confiscation.  Identical view, earlier, had also been taken by the 

Tribunal in the case of Commissioner of Customs, Cochin V/s. 

Enkay Textiles reported at 2009 (234) ELT 340 (Tri. Bang) 

 

26.4  I find that the said Noticee has argued that their conduct 

was bonafide. I find that this statement is far from truth since the 

goods had arrived on 27-01-2019 and have filed letter dated 15-03-

2019 i.e. after receiving 2nd notice. Further, it appears that till 

summons was issued to them they didn’t care enough to track their 

application for relinquishment of cargo. Thus, their act is not in 

consonance with the statement made by them in support of their plea.  

 

26.5  I find that the act of importing the goods without valid 

authorization cannot be treated as venial breach of provisions and that 

too in backdrop of the fact that the said Noticee who are regular 

importers and well versed with the import policy for the goods. Thus, I 

find that there are no grounds, akin to those is cited case law of 

Hindustan Steel Limited V/s. State of Orissa reported at 1978 (2) ELT 

(J159) (SC).  Hence its ratio is not applicable in the present set of facts.  

The same also applies to another set of relied upon case laws of Trade 

Wings Limited – 2009 (243) ELT 439 (Tri. Mumbai) and P. D. 

Manjrekar – 2009 (244) ELT 51 (Bom) cited by the Noticee. 

 

26.6  I find no merits in the arguments of the Noticee that the 

case on hand involves interpretation of provisions of EXIM policy since 

it is not a issue involved in the Show Cause Notice itself. There is no 

dispute about the classification of the good and the applicability of the 

provisions of the Foreign Trade Policy. Thus, these arguments are 

totally irrelevant in the present proceedings.  
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26.7  Therefore, in view of above findings, I have no hesitation in 

holding that the said Noticee are liable for penal action under Section 

112(a) (i) of the Customs Act, 1962. 

 

27. Whether the said Noticee is liable for penal action under 
Section 114AA of the Customs Act, 1962? 

 

27.1  I find that penalty under Section 114AA of the Customs 

Act, 1962 has been proposed to be imposed upon the said Noticee on 

the grounds that the said Noticee in their letter dated 15-03-2019 has 

stated that the supplier has loaded excess quantity without their 

knowledge. It also appeared that Shri Mahesh Patel, Associate Director 

of the said Noticee during the course of statement has produced their 

purchase order dated 10-10-2018 wherein the quantity ordered was 

405 Metric Tons and the same was sent to them vide Invoice dated 20-

12-2018. Thus, it appeared that the said Noticee had knowingly and 

intentionally made a wrong statement which renders them liable for 

penal action under Section 114AA of the Customs Act, 1962.  

 

27.2  I find that Section 114AA of the Customs Act, 1962 reads 

as under:  

SECTION 114AA. Penalty for use of false and incorrect material. - 
If a person knowingly or intentionally makes, signs or uses, or 
causes to be made, signed or used, any declaration, statement or 
document which is false or incorrect in any material particular, in 
the transaction of any business for the purposes of this Act, shall 
be liable to a penalty not exceeding five times the value of goods. 

 

27.3  I find that provisions of Section 114AA of the Customs Act, 

1962 are very clear and in the case on hand the said Noticee on hand 

states that their supplier had dispatched excess goods whereas in 

actual, as evident from the statement of Shri Mahesh Patel, the goods 

shipped were as per order. Thus, this was deliberate attempt which 
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falls within four corners of Section 114AA ibid. 

 

27.4  I find that the said Noticee has tried to camouflage the 

provisions of Section 114AA of the Customs Act, 1962 by stating that 

they are pertaining to exports of goods only. I find that law is clear and 

there is not a whisper about its applicability in the export cases only.  

 

27.5  The standing committee report cannot be used to interpret 

the status in their own way which is otherwise not permissible under 

law. I find that my views are well supported by the judgment of the 

Hon’ble Supreme Court in the case of Union of India V/s. Dimple 

Happy Dhakad reported at 2019 (367) ELT 497 (SC), Union of India 

V/s. Premier Limited reported at 2019 (365) ELT 657 (SC). I also 

find that argument placed forth by the said Noticee is not supported by 

any citations. 
 

27.6  Even otherwise I find that time and again Hon’ble Supreme 

Court of India has held that the law should be interpreted literally as it 

is and some the decisions on this aspect are as under: 

 
 LINDE INDIA LTD - 2020 (36) G.S.T.L. 3 (S.C.) 

 NIRMAL KUMAR PARSAN - 2020 (33) G.S.T.L. 129 (S.C.) 

 RELIANCE INDUSTRIES LTD - 2017 (6) G.S.T.L. 113 (S.C.) 

 UNIVERSAL FERRO & ALLIED CHEMICALS LTD. - 2020 (372) 

E.L.T. 14 (S.C.) 

 
27.7  Thus, I have no hesitation in holding that the said Noticee 

are liable for penalty under Section 114AA of the Customs Act, 1962.  

 

28. Whether Shri Mahesh Patel, Associate Director of the said 
importer is liable for penal action under Section 114AA of 
the Customs Act, 1962? 

 

28.1  I find that in the Show Cause Notice penalty upon Shri 

Mahesh Patel, Associate Director of the said Noticee has been proposed 

on the grounds that in his statement dated 06-03-2020 he have stated 
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that till March, 2019 they have not received license for excess quantity 

therefore on 15th March, 2019 they have filed the letter before the 

Deputy Commissioner, Customs House, Gujarat Pipavav Port Limited, 

Pipavav.  However, it appeared from the enclosures submitted by the 

said Noticee vide their letter dated 15-03-2019 that their request for 

enhancement of quantity in their Import License No. 850000474 has 

been approved at Sl. No. 17 of the minutes to Exim Facilitation 

Committee Meeting No. 11/AM19 held on 21-02-2019.  Thus, on this 

count it has been proposed to impose penalty under Section 114AA of 

the Customs Act, 1962 upon him. 

 

28.2  Apart from making identical submissions akin to the said 

Noticee, Shri Mahesh has further stated that when penalty is imposed 

upon the main Noticee no separate penalty ought to be imposed upon 

the Director. I find that the said Noticee is a body corporate therefore it 

is a separate legal entity.  

 

28.3  Further, Shri Mahesh, as introduced by them is a 

Associate Director and was required to be make a true and correct 

statement. If Shri Mahesh, as argued, was not having any specific role 

in the company and merely a Director then for what reason he 

appeared to give statement? It is understood that during inquiry always 

a responsible person appears before officer. However, upon visiting the 

website mca.gov.in of Ministry of Corporate Affairs I find that Shri 

Mahesh Patel is holding DIN 6837623 and it is not even Director of the 

M/s. Asian Granito India Limited.  

 

28.4  Despite this fact he appeared before the investing authority 

as Associate Director. However, upon referring to the Companies Act, 

2013 and the rules made there under I find that there is no such post 

as “Associate Director”.   

 

28.5  Thus now he cannot take a plea that he is mere Director. 

In a body corporate all are mere directors only. If it was so during the 
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statement only he should have made it clear to the investigating officer 

about his role and responsibility in the company. Now such a plea is 

not of any help to him. Therefore, I find that he is also liable for penal 

action under Section 114 of the Customs Act, 1962.  

O R D E R 

29.  Accordingly, I pass the following order: 

(i)   I allow M/s. Asian Granito India Limited 202, Dev Arcade, 

Opp. Iskcon Temple, S. G. Highway, Ahmedabad 380 015 to 

relinquish title over 196.430 Metric Tons valued at Rs. 

11,86,633/- of the Crude / Rough Crema Barla Marble 

Aggregate Broken Stone” imported by them under Bill of Lading 

No. KTLIZM1812293 dated 29-12-2019 under Section 23(2) of 

the Customs Act, 1962 and order for its disposal as per statue.  

(ii) I hold that 209.040 Metric Tons of the Crude / Rough Crema 

Barla Marble Aggregate Broken Stone” valued at Rs. 

12,62,811/- imported by M/s. Asian Granito India Limited 

202, Dev Arcade, Opp. Iskcon Temple, S. G. Highway, 

Ahmedabad 380 015 under Bill of Lading No. KTLIZM1812293 

dated 29-12-2019 is liable for confiscation under Section 111(d) 

of the Customs Act, 1962; 

(iii) Since M/s. Asian Granito India Limited 202, Dev Arcade, Opp. 

Iskcon Temple, S. G. Highway, Ahmedabad 380 015 are not 

willing to take delivery of the said quantity of 209.040 Metric 

Tons, therefore I order for its absolute confiscation and its 

disposal as per statue.  

(ii)  I impose penalty of Rs. 1,25,000/- (Rupees One Lakh Twenty Five 

Thousand only) under Section 112(a)(i) of the Customs Act, 1962 

upon M/s. Asian Granito India Limited 202, Dev Arcade, Opp. 

Iskcon Temple, S. G. Highway, Ahmedabad 380 015;  






