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आयु  का कायालय, सीमा शु  (िनवारक), जामनगर 
Office of the Commissioner of Customs (Preventive), Jamnagar 

शारडा हाउस, बेड़ी बंदर माग, पंचवटी के सामने, जामनगर-361008 
Sarda House, Bedi Bunder Road, Opp. Panchwati Jamnagar- 361008   
 
Phone No: 288-2757518       Fax:  0288-2757539"                    

 
                                                                                                  Phone No: 0288-
2757518       Fax:  0288-2757539       

Email: adj-custjmr@nic.in 

 
1. फ़ाइल मांक / File Number VIII/10-20/JC/O&A/2018-2019 
   

2. मूल आदेश मांक /   02/Additional Commissioner/2020-21 
Order-in-Original No.  

   

3. ारा पा रत/passed by  

ी आर. के. चंदन / Shri R. K. Chandan 
अपर आयु  /Additional Commissioner, 
सीमा शु  (िनवारक)/Customs (Preventive) 
जामनगर /Jamnagar. 

   

4 
Date of Order/आदेश िदनांक 28-04-2020/ 
Date of issue / आदेश जारी 
िकया 

11-05-20202 

   

5. 

कारण बताओ नोिटस मांक एवं 
िदनांक  Waived  
Show Cause Notice Number 
& date 

   

6. नोिटसी का नाम / 
 Name of Noticee 

M/s. Fern Exim LLP, 
Ahmedabad. 

 

 

  

01 इस आदेश की मूल ित संब त  को िनशु  दान की जाती है । 

 This Order-in-Original is granted to the concerned free of charge. 

  

02 इस आदेश से पीिड़त कोई भी  इस आदेश के खलाफ इस आदेश को ा  करने की 

तारीख से 60 िदन के अंदर सीमा शु  (अपील), 7 वी ंमंिजल, मृदुल टावर, टाइ  ऑफ़ इंिडया के 

पीछे, आ म रोड, अहमदाबाद -380 009 से सामने अपील दायर कर सकता है।  

 Any person being aggrieved by this order may file an appeal against 

this order before the Commissioner of Customs (Appeals), 7th floor, 

Mrudul Tower, Behind Time of India, Ashram Road, Ahmedabad-380 

009  within 60 days from the date of receipt of this order. 

  

03 उ  अपील पर भारतीय ा  अिधिनयम, 1989 (िजस मे रा  की िवधाियका ारा सुधार िकया गया हो ) 

के अंतगत . 0.50 का िटकट ायालय के फीस के प मे लगा होना चािहए जब की इस अपील के साथ 

संल  की गयी ित पर ायालय फीस अिधिनयम, 1870 के अनुछेद I मद 6 के अनुसार 50 पैसे का िटकट  
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ायालय फीस के प मे लगा होना चािहए । 

 

 The appeal should bear Court Fee Stamp of Rs. .50/- as provided 

under Indian Stamp Act, 1989, modified as may be by the State 

Legislation, whereas the copy of the order attached with this appeal 

should bear a Court Fee Stamp of Rs. 0.50 (Fifty Paisa only) as 

prescribed under Schedule – I, Item 6 of the Court Fees Act, 1870. 

  

04 अपीलीय ापन के साथ शु  भुगतान / जुमाना / अथ दंड का सबूत भी संल  करे अ था सीमा शु  

अिधिनयम, 1962 की धारा 129 के ावधानो ंका अनुपालन ना होने के कारण अपील को खा रज िकया जा 

सकता है। 

 Proof of payment of duty / fine / penalty should also be attached with 

the appeal memo, failing to which appeal is liable for rejection for non-

compliance of the provisions of Section 129 of the Customs Act, 1962.  

  

05 अपील ुत करते समय यह सुिनि त करे की सीमा शु  (अपील) िनयम, 1982 और िस ेट ि या 

( ोसीजर) िनयम, 1982 के सभी िनयमो का पूरा पालन आ है। 

 While submitting the Appeal, the Customs (Appeals) Rules, 1982 and 

the CESTAT (Procedure) Rules, 1982 should be adhered to in all 

respects.  

  

 
06 

इस आदेश के खलाफ आयु  (अपील) के सम    अपील करते समय,  शु  या शु  और 
जुमाना िववाद या दंड म ह, जहां अकेले दंड िववाद म है, जहां िववाद या दंड, म मांग की ह 
उस िववाद की रकम के 7.5% के भुगतान करना होगा।  

 An appeal against this order shall lie before the Commissioner (Appeal) 

on payment of 7.5% of the duty demanded where duty or duty and 

penalty are in dispute or penalty, are in dispute or penalty, where 

penalty alone is in dispute.  
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Brief facts of the case: 

The present de-novo proceedings are resultant of the 

following directions passed by the Commissioner of Customs (Appeals), 

Ahmedabad vide his Order-in-Appeal No. AHD-CUSTM-000-APP-101-18-

19 dated 11-09-2019 in appeal filed by M/s. Fern Exim LLP, The Sharad 

CHS Limited, Near Radhaswami Satsang, Opp. Bandhunagar Flats, Near 

132 Feet Ring Road, Ranip, Ahmedabad 382 480 (herein after referred to 

as the said importer) against Order-in-Original No 2/Joint 

Commissioner/2018-2019 dated 31-07-2018. 

 

6.  I find that certain contentions raised by the 

appellant as mentioned in para 2 & 5 above have not been 

discussed by the adjudicating authority in the impugned 

order. ….Therefore the impugned order is set aside and matter 

remitted to lower authority to examine the matter and pass 

speaking order fresh …While passing this order, no opinion / 

views have been expressed on the merits of dispute or the 

submissions cited by the appellant which will be examined by 

the adjudicating authority in denovo proceedings….. 

 

7.  In view of above discussions, I remit the matter to 

original adjudicating authority who shall examine all the 

facts, submissions and then pass speaking order afresh after 

following principles of natural justice and adhering to the legal 

provisions.” 

  

2.1  The facts leading to issuance of Order-in-Original No 2/Joint 

Commissioner/2018-2019 dated 31-07-2018 are that the said importer 

presented the Bills of Entry No. 7185573 dated 12-07-2018 at Customs 

House, GPPL, Pipavav seeking, apart from other things, clearance of   

15,024 nos. of bottles each containing 330 Ml. of Polyurethane Sealant, 

classifiable under Tariff Heading No. 3506 99 99 of the Customs Tariff 

Act, 1975, imported in Container No. CMAU3033002. The value declared 

was US $ 0.25 per bottle containing 330 Ml. of Polyurethane Sealant. 
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2.2  However, it appeared upon inquiry with Ahmedabad Customs 

it was found that DRI-1 was filed and there appeared evidence which 

proves that the correct assessable value for each bottle containing 330 Ml. 

of Polyurethane Sealant could be US $ 1.25. 

 

2.3  Thus, it appeared that the said importer had resorted to 

under valuation of the goods knowingly by making a declaration and 

submitting documents reflecting incorrect value of the goods imported. It 

further appeared that this act of suppressing correct value of the goods 

had rendered the goods liable for confiscation and importer also liable for 

penalty under Section 112 of Customs Act, 1962 and Section 114AA ibid. 

 

2.4  Shri Sameer Contractor, Authorized Signatory of the importer 

appeared before the Assistant Commissioner, Customs House, GPPL, 

Pipavav on 26-07-2018 with a request to release of the goods. Further, in 

his written submission dated 26-07-2018 he agreed for assessing each 

bottle each containing 330 Ml. of Polyurethane Sealent @ US $ 1.25 

instead of US $ 0.25. He further waived the requirement of show cause 

notice and personal hearing and requested to imposition of minimum fine 

and penalty.  

 

2.5  Since the said importer had waived the requirement of show 

cause notice and the personal hearing the case was decided on available 

records holding that the said importer suppressed the value of the goods 

by declaring value at US $ 0.25 per bottle instead of US $ 1.25 per bottle 

and had voluntarily agreed with the value of US $ 1.25 per bottle.  

 

2.6  Accordingly, vide Order-in-Original No. 2/Additional 

Commissioner/2018 – 2019 dated 31-07-2018, the assessable value of 

the goods was revised from Rs. 2,76,716/- to Rs. 13,3,9057/- which 

resulted in short payment of duty of Rs. 3,29,114/-. Since the said 

importer had made a wrong declaration in relation to the value of the 

goods imported and this has been accepted by the importer, accordingly 

the goods were held liable for confiscation under Section 111(m) of the 

Customs Act, 1962 and were offered for redemption upon payment of 

redemption fine of Rs. 1,50,000/-. Consequently, penalty of Rs. 32,500/- 
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under Section 112(a)(ii) ibid and penalty of Rs. 2,00,000/- under Section 

114AA ibid was also imposed upon the said importer.  

 

3.  Being aggrieved with the Order-in-Original No 2/Joint 

Commissioner/2018-2019 dated 31-07-2018 the said importer filed an 

appeal before the Commissioner of Customs (Appeals), Ahmedabad on the 

grounds, appearing enumerated at Para 2 of the Order-in-Appeal dated 

11-09-2019, as under: 

 

 the impugned order throughout refers to the 

product as being packed in 330 ml bottles, 

whereas the fact remains that the same was duly 

packed in 310 ml itself 

 

 the contents of Para 4 suggest that DRI – I have 

been filed and there is enough evidence to prove 

that the correct assessable value of the goods 

should be US $ 1.25 is only an assumption and 

not backed with a single piece of independent 

evidence whatsoever 

 

 no evidence including single shred of bill of entry 

or any other basis has been brought on record to 

show that the contemporaneous import value of 

the product is actually US $ 1.25. Even in the 

present case, not a shred of evidence exists on 

record to show that disputed goods were normally 

imported in India at a much higher value as 

adopted in the impugned order 

 

 a letter dated 26.07.18 seeking clearance of the 

goods after paying differential customs duties @ 

1.25 $ as instructed by the customs, was only for 

the limited purpose of securing release of the 

goods at the earliest and did not amount to any 

admission and/or concession to have admitted 
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that the correct assessable value of the goods was 

in fact US $ 1.25 per bottle containing 310 ml of 

polyurethane sealant and not US $ 0.25 as 

originally declared by them in the bill of entry 

 

 since the appellant never had an opportunity to 

defend their case and had to pay the dues to seek 

clearance of the goods, the same does not absolve 

the revenue authorities from discharging its own 

burden of proving that the goods were not 

assessable to duty on the value declared by the 

Appellant (0.25 US $) but instead the value was 

actually required to be adopted as 1.25 US $ 

based on cogent independent evidences. 

Admittedly such burden is not discharged in 

the impugned order. 

 

 In fact, statement of Shri Sameer Contractor 

(Authorised Signatory) of the Appellant was 

recorded by the Customs authorities at Pipavav 

Port in connection with the present proceedings, 

however, the same has not been shared with him 

by them. In fact, in the said statement, it was 

clarified that due to delay caused at the port of 

import pending the inquiry and since the 

Customers were pressing hard for delivery of the 

imported goods, that the Appellant had paid up 

the differential duty only in order to seek early 

release of the goods. That it is rather surprising 

that such statement has not been mentioned in the 

impugned order and a copy thereof has not been 

given to the Appellant. 

 

4.  The said Order-in-Appeal dated 11-09-2019 had been 

accepted by the Committee of Commissioners as informed by the 
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Superintendent (RRA, Customs (P), Jamnagar vide his letter F. No. 

VIII/28-147/OIA/RRA/2019-20 dated 16-10-2019. 

 

Submissions made in de-novo proceedings: 

5.1  The said importer, through their Advocate Shri Saurabh 

Dixit, filed letter dated 26-02-2020 wherein they contended that it has 

been specifically observed that no findings were recorded on contentions 

raised by them, as discussed at Para 2 and Para 5 of the earlier OIO 

dated 31.7.18 and without going into these crucial issues, it is not 

possible to decide the issue on hand; that accordingly,  in terms of 

specific remand instructions contained in the OIA dt.11.9.19,  the present 

dispute is required to be decided, including sharing necessary 

reports/evidences/BEs for comparative quantity, same quantity and 

period of imports from same supplier/country of export into India, before 

which even remotely the “contemporaneous value can be considered as 

valuation base; that but even before that, sufficient reasons  need to be 

brought on record to show how the transaction value is first required 

to be ignored, in order to enhance the import value by resorting to 

Valuation Rules, especially in light of the settled legal position in this 

regard. 

 

5.2  The said importer stated that the short issue involved in the 

present proceedings is whether the declared import value of polyurethane 

sealant classifiable under CTH 3506 99 99 of the CTA, 1975 is required to 

be enhanced in the manner done vide earlier Order-in-Original dated 31-

07-2018, or the transaction value was legal and proper as originally 

declared by them in the bill of entry. 

 

5.3  The said importer stated that what was imported was such 

polyurethane sealant in the form of 310 ml bottles (15,024 Nos.) whereas 

the earlier OIO dt.31.7.18 had adopted and considered comparative rate 

of 330 ml bottle and for which purpose no basis has been shared by them 

with them as well; that the un-comparable sizes of the product cannot be 

compared for valuation purposes and the 330 ml bottles cannot be 

treated as contemporaneous import for the purpose of 310 ml bottle at 

all.; that they enclosed written communication exchanged between them 
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and the overseas supplier to support the fact that what was imported was 

in form of 310 ml bottles. 

 

5.4  The said importer stated that, the investigation was 

purportedly initiated on the basis of certain communication received by 

the Custom Authorities from Custom Head Quarter, Mumbai, 

correspondingly based on an inquiry with the Customs house, JNPT as 

regards the product and possible value thereof; that at the same time, 

Para 3 and 4 of the earlier OIO dt.31.7.18 categorically states that while 

the basis of investigation was such other cases booked at JNPT, Mumbai 

however the present products are not comparable to such goods which 

were the subject matter of investigation at JNPT, Mumbai and hence the 

enhancement of value as done by the revenue authorities should ex-facie 

be quashed and set aside without going any further into this issue at all. 

 

5.5  The said importer stated that when the customs JNPT, 

Mumbai itself suggested that what was imported appeared to be quite 

different from the inquiry being undertaken at Custom House, JNPT, 

Nhava Sheva there is absolutely no question, much less any legal reason 

to discard the declared value of US $0.25 per bottle containing 310 ml of 

polyurethane sealant by them and assess it at a much higher value under 

the present proceedings at all; that the contents of Para 4 suggest that 

DRI- 1 has been filed and there is enough evidence to prove that the 

correct assessable value of 310 ml of polyurethane sealant should be US$ 

1.25 is only an assumption and not backed with a single independent 

evidence whatsoever. 

 

5.6  The said importer further stated that the revenue authorities 

have till date not referred to a single of the provision dealing with 

valuation under Customs Act, 1962 or any Rules framed thereunder and 

merely proceeds on the basis of an assumption that the correct value is 

US $1.25.  

 

5.7  The said importer further stated that the product in question 

is such which has a short shelf-life and their clients were pressing hard to 

clear the goods in order to sell it further in the market and it was for this 
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reason alone that without admitting any wrong doing on their part, they 

had simply requested that the good should be allowed to be cleared at the 

earliest and for which purpose our client was willing to pay the 

differential duty;  that this act in no manner can be considered to be any 

admission on their part, much less admission regarding the value being 

1.25 US $ instead of 0.25 US $ and under the facts and circumstances of 

the case, in absence of any other corroborative evidence whatsoever being 

adduced on record and/or legal provisions being cited or found 

applicable, the value originally declared has to be accepted as a correct 

value and the differential duty demand therefore deserves to be quashed 

and set aside.  

 

5.8  The said importer stated that the vide  OIA dt.11.9.19, 

proceedings stand remanded afresh, to consider all objections raised by 

them, ipso facto means that the issue has to be decided only legally, on 

basis of evidence available on record and as per the correct facto legal 

position involved only. 

 

5.9  It is further stated that the issue of enhancement of value 

under Section 14 of the Customs Act 1962 as also the circumstances 

under which alone the declared value can be enhanced is by now well 

settled and the Hon’ble Apex Court as also by various judicial authorities 

holding when such value can be enhanced. Some of the case laws in this 

regard can be referred to as follows: 

 

 TINI INTERNATIONAL2018 (364) E.L.T. 436 (Tri. - Mumbai), 

 SHARU STEELS PVT. LTD.2018 (362) E.L.T. 497 (Tri. - Chan.), 

 SEDNA IMPEX INDIA PVT. LTD.2017 (347) E.L.T. 317 (Tri. - 

Chan.), 

 EICHER TRACTORS LTD. 2000(122) E.L.T.321 (SC), 

 GIRA ENTERPRISES. 2014(307) E.L.T. 209 (SC). 

 

5.10  The said importer further argued that Section 14 of the 

Customs Act, 1962 provides that transaction value shall be price actually 

paid or payable for the imported goods subject to the three conditions laid 

down in Section 14(1) of the Customs Act, 1962 of time, place and 
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absence of special circumstances; that the Hon'ble Supreme Court in the 

case of Eicher Tractors Ltd.(supra) has held that the “special 

circumstances” have been statutorily particularized in Rule 4(2) and in 

the absence of these exceptions it is mandatory for customs to accept the 

pries actually paid or payable for the goods in the particular transaction; 

that they also placed reliance on the case law of Gira Enterprises; 

Sanjivani Non-Ferrous Trading P. Ltd. 2019(365)ELT 3(SC); Centuary 

Metal Recycling P. Ltd. 2019 (367) E.L.T. 3 (S.C.) 

 

5.11  The said importer stated that none of the above tests have 

been satisfied by the authorities in the present case at all; that they need 

to be communicated the basis on which the value is sought to be 

enhanced, with cogent evidences, which can be countered by them; that 

mere hearsay or assumption on part of revenue authorities, or even DRI 

inquiry into “uncomparable products” can never be a basis to enhance 

the declared transaction value at all. 

 

5.12  The said importer further stated that  they have reasons to 

believe that similar products have been imported at same, or even lesser 

value, from time to time; that this ipso facto shows that the value of the 

said product is variable in nature, depending upon source, season or 

need for import; that no straight jacket formula as to how much value is 

the correct contemporaneous value for imports of the said product.  

 

5.13  The said importer further stated that in the present case, not 

a shred of evidence exists on record to show that disputed goods were 

normally imported in India at a much higher value as adopted in the 

present proceedings; that they never had an opportunity to defend their 

case and had to pay up the dues to seek clearance of goods, the same 

does not absolve the revenue authorities from discharging its own burden 

of proving that the goods were not assessable to duty on the value 

declared by them (0.25 US $) but instead the value was actually required 

to be adopted as 1.25 US $ based on cogent independent evidences. 

Admittedly such burden is not discharged in the revenue authorities till 

date. 
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5.14  The said importer further stated that even before granting the 

opportunity of personal hearing, no corroborative or relied upon evidence 

has been shared by revenue authorities with them, which leads them to 

believe that there is no basis for such enhancement in value, much less 

for the same product, imported in same quantum, during same period, 

from same country and comparable in all respects; that even then, it has 

to be first shown why transaction value is first required to be ignored, 

before adopting so-called contemporaneous value, which the revenue 

authorities have grossly failed to show. 

 

5.15  The said importer further stated that statement of Shri. 

Sameer Contractor, their authorised signatory was also recorded by 

Customs authorities at Pipavav port in connection with the present 

proceedings; that however, the same has not been shared with them; in 

fact, in the said statement, it was clarified that it was due to the delay 

caused at the port of import pending the inquiry and since the Customers 

were pressing hard for delivery of the imported goods, that they had to 

pay the differential duty only in order to seek early release of the goods; 

that this is rather surprising that such statement has not been mentioned 

in the earlier OIO and a copy thereof has also not been given them; that 

they had sought copy thereof vide communication dt. 24.08.18 (sent vide 

speed post) as well as email dt. 18.07.18 & 27.07.18 however, the same 

were not responded to by the Customs authorities; that they placed on 

records copies of communication dt. 24.08.18 as well as email 

dt.18.07.18 & 27.07.18 and said that such statement should be made 

available to our client, by issuing necessary directions in this regard. 

 

5.16  The said importer further stated that apart from the same, 

there is absolutely no reason to reject the declared transaction value 

under section 14 of the Customs Act, 1962 and they having imported 

goods at the arm’s length basis from the overseas supplier in huge 

quantities, the value declared was legal and correct and the same cannot 

be rejected and/or enhanced in the manner proposed.; that in absence of 

any malafide intent on their part neither the goods are liable to 

confiscation inasmuch as there was no misdeclaration of 
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goods/quantity/value and there is also no reason to impose any penalty 

under the provisions invoked in the earlier OIO as well. 

 

5.17  The said importer further stated that it should be kept in 

mind that it is for the revenue authorities to prove that the declared value 

is not a legal and correct one and specifically invoke relevant provision of 

the custom valuation rules after showing that sufficient material exist on 

record to discard the transaction value and a mere doubt is not sufficient 

for discarding such declared value whereas the same has to be duly 

backed-up with cogent evidences which has to be proven by the customs 

department and the burden is cast upon them to so prove with 

independent corroborative evidences. 

 

5.18  The said importer further stated that the customs authorities 

have neither alleged nor brought on record a single instance of 

contemporaneous import showing the correct value to be US $1.25 as 

opposed to US $0.25 per 310 ml of bottle for polyurethane sealant; that 

the customs authorities have also not shown any evidence suggesting 

that they had has remitted further import price without declaring to the 

customs to the overseas supplier or any person on their behalf by 

surreptitious means in a clandestine manner as well. 

 

5.19  The said importer stated that they have reason to believe that 

the present proceedings are initiated solely at the instance of some 

unscrupulous competitors, and without any legal basis otherwise; that 

this is also evident since when JNPT Nhava Sheva clarified that the 

product in question is different from what was being investigated there, 

and when there was no other corroborative evidence whatsoever including 

a single instance of contemporaneous import value being found on higher 

side, there was no legal basis to enhance the value at all by Customs 

authorities at their own instance; that the present proceedings result in 

severe violation of Principles of Natural justice and violation of the most 

basic requirements in law to question the declared value under Section 14 

of the CA, 1962 based on the guidelines issued by the Hon’ble Apex Court 

for enhancement of the assessable value. 
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5.20  The said importer further stated that under no 

circumstances, legal or factual, can the declared value of 0.25 per bottle 

containing 310 ml of polyurethane sealant can be altered by the custom 

authorities since such declared value was always legal and correct. 

 

5.21  Before concluding their arguments the said importer stated 

that when there was no mis-declaration of the value much less in 

quantity of description of the goods or classification, the goods are not 

liable to confiscation at all much less under Section 111 (m) of the 

customs act 1962; that since neither differential duty nor confiscation is 

imposable in the facts and circumstances of the present case, they are  

also otherwise not liable to any penalty under Section 112 of the Customs 

Act, 1962 as well. 

 

5.22  The said importer stated that it is interesting to note that 

despite doubting the value initially based on some investigations at JNPT 

investigation as well as DRI communication to Ahmedabad customs, the 

revenue authorities have not brought on record anything to suggest that 

this is a rampant practice in respect of the particular product namely 

polyurethane sealant in the industry at all and no instance has otherwise 

been shown wherein other similarly goods are also held liable to 

enhancement of value in any other case; that this also otherwise shows 

that they cannot be isolated and treated in such illegal manner  by the 

customs authorities by arbitrarily enhancing the import value without 

any just legal or valid basis whatsoever. 

 

5.23  The said importer stated that for the records, they had been 

importing these goods since substantial period of time at ICD, Sanand 

and ICD, Khodiyar and all the bills of entries have been successfully filed 

and accepted in the past as also later on and no enhancement of value 

was ever done; that they had been importing these goods in sizeable 

quantity, which can be considered to be a commercial quantity and in any 

case any random instance even if it exists elsewhere as regards a higher 

import value for certain random import consignments, the same still 

cannot form basis to assess the goods to a higher duty in the present case 

at all.; that they also a list of bills of entries under which the same 
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product namely 310 ml of polyurethane sealant had been imported by 

them for the same supplier since past at the same $ 0.25 per bottle and 

nothing untoward was ever observed by the custom authorities in this 

regard till date; that they also submitted sample bills of entries from such 

statement. 

 

Personal Hearing 

6.1  Personal hearing in the matter was held on 26-02-2020 

which was attended by Shri Saurabh Dixit, Advocate on behalf of the said 

importer. During the hearing Ld. Advocate filed above written 

submissions and reiterated the same.  

 

6.2  Further Ld. Advocate also argued that no evidence of value 

being lower or contemporaneous being higher have been placed on record 

leading to violation of principles of natural justice. Thus the burden of 

proof casted on the department has not been discharged.  

 

6.3  Shri Dixit, Ld Advocate further stated that the basis of Order-

in-Original itself is wrong since no evidence of conclusion of cases 

referred of import at JNCH and Investigations by DRI, Ahmedabad have 

been placed.  

 

6.4  Shri Dixit, Ld. Advocate further stated that very same goods 

are imported at very same price at various formations of customs and the 

goods compared are neither identical nor same in the quantum and 

placed reliance on various case laws. 

 

6.5  Before concluding arguments, Shri Dixit, Ld. Advocate stated 

that since the issue is pertaining to valuation hence no penalty is liable to 

be imposed. He further argued that even procedure under Section 124 of 

the Customs Act, 1962 was not followed. As, the declared value merits 

acceptance no penal action can be taken under any provisions of the 

Customs Act, 1962.  
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Discussion and findings: 

7.  I have carefully gone through the entire case records and the 

submission made by the importer in writing, as well as orally through 

their Ld. Advocate. I find that whole dispute can be dissected into two 

parts: 

 

(a) Whether department has failed to discharge the onus casted upon it 

for providing all the evidences rejection of declared value and for 

enhancing the value of the imported goods? 

 

(b) Whether the value of the goods is required to be accepted or 

rejected? 

 
(c) If the declared value is not just and proper and the goods are 

required to be assessed at higher value whether the goods shall be 

liable for confiscation? 

 
(d) Whether the said importer is liable for penal action under Section 

112 of the Customs Act, 1962? 

 
(e) the said importer is liable for penal action under Section 114AA of 

the Customs Act, 1962? 

 

A. Whether department has failed to discharge the onus casted 
upon it for providing all the evidences for rejection of declared 
value and enhancing the value of the imported goods? 

 

8.1  I find that said importer’s contentions before the 

Commissioner (Appeals) was that no evidence of higher rate have been 

brought on records and the letter dated 26-07-2018 was only for the 

purpose of securing release of the goods and did not amount to any 

admission about under valuation of the goods.  It is also argued that they 

had no opportunity to defend their case therefore the onus of supplying 

evidence casted upon the department has not been discharged. Thus, on 

these premises, the matter has been remanded back for de-novo 

consideration.  
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8.2  I find that it is undisputed fact that the said importer has 

filed letter dated 26-07-2018 before the Assistant Commissioner of 

Customs, Customs House, Gujarat Pipavav Port Limited, Pipavav. The 

scanned copy thereof is inserted for better perusal of the facts: 
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8.3  Upon simple reading of the said letter it appears that they 

had agreed to assess the goods under reference @ US $ 1.25 per piece, 

whereas their declared value was US $ 0.25 per piece. Further, they had 

waived the requirement of show cause notice and personal hearing.  

 

8.4  In backdrop of above undisputed fact I find that said importer 

has contended that they have not been provided evidences by the 

department on the basis of which the value was enhanced. Thus, it is 

their contention that there is violation of principles of natural justice in as 

much as the department has failed to discharge the obligation casted 

upon them, 

 

8.5  I further find form the said letter that the said importer had 

been made aware about the departmental stand for enhancement of the 

value and after satisfying only they have filed the letter dated 26-07-2018. 

It would be also not out of context to say that the said importer knew the 

outcome of consent therefore they have requested for minimum fine and 

penalty. 

8.6  However, on the other hand I find that the Commissioner 

(Appeals) vide his Order-in-Appeal 11-09-2019 has remanded the matter 

on this sole point of principles of natural justice and adhering to the legal 

provisions vide Para 7 of the Order-in-Appeal. It is also a fact that the 

said Order-in-Appeal dated 11-09-2019 have been accepted by the 

committee of Commissioners as informed by the Superintendent (RRA), 

Customs (P), Jamnagar vide his letter F. No. VIII/28-147/OIA/RRA/2019-

2020 dated 16-10-2019. Thus, the same has binding effect upon 

undersigned.  

8.7  I find that in an identical situation in the case of M/s. DJP 

International V/s. Commissioner of Customs (ICD), New Delhi 

reported at 2017 (350) ELT 294 (Tri. Del) it has been clearly held that 

after admitting undervaluation and agreeing to pay differential 

duty/fine/penalty and waiving the requirement of show cause notice and 

personal hearing the claim of violation of natural justice is not 

sustainable as they have they themselves waived the right to be heard. 
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8.8   I further find that the said decision of the Tribunal has been 

upheld by the Hon’ble Supreme Court as reported at DJP International 

v. Commissioner - 2017 (350) E.L.T. A65 (S.C.). I also find that 

identical view akin has been taken by the Hon’ble  

High Court of Mumbai in the case of  Okwy Shedrack Aspuba V/s. 

Union of India reported at 2013 (293) ELT 193 (Bom) wherein it has 

been held that the person, who alleging the violation, is required to 

demonstrate that the prejudice has been caused to him. However, in the 

instant case I find that there is no such evidence.  

8.9  On this point I find that plethora of decision and one of them 

is rendered by the Principal Bench, New Delhi of the Tribunal in the year 

2005 in the case of Akash International V/s. Commissioner of 

Customs, Kolkata reported at 2006 (197) ELT 200 (Tri. Delhi). 

8.10  Thus, I find that there was no violation of principles of 

natural justice which could have vitiated the proceedings. Thus, I have no 

hesitation in holding that after receipt of letter dated 26-07-2019 waiving 

the requirement of show cause notice and personal hearing, for 

whatsoever reason, there was no obligation on the part of the department 

to provide all the evidences since that stage has already been waived by 

the said importer themselves.  

 
B. Whether the value of the goods is required to be accepted or 

rejected? 

9.1  I find in the Order-in-Original dated 31-07-2018 it is said 

that the bottle contains 330 ML of Polyurethane Sealant and according 

the price have been enhanced from US $ 0.25 per piece to US $ 1.25 per 

piece. Now the said importer is coming out with the argument that the 

bottle was containing 310 ML. However, neither in the invoice and nor in 

packing list the exact quantity of the material is mentioned.  

9.2  I find that to support the above contention the said importer 

has produced, as Annexure – A, a print out of email dated 07-03-2018 

and 09-03-20148 exchanged between them and the overseas suppliers 
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from their email id fernexim@gmail.com.  The scanned image is 

reproduced hereunder for ready reference: 

 

9.3  Upon its reading I find that their overseas supplier vide their 

email dated 07-03-2018 have stated that “…..As discussed please find 

below details of 310 ml can PU sealant where price would be 0.25 – 0.30 

USD/Can (Based on your choice) which can be ordered from PU Star or any 

other company…..”.  Thus, in the said email price range is reported to 

0.25 to 0.30 USD / Can of various brands including PU star.  
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9.4  In response I find that the said importer has emailed on 09-

03-2018 “….We confirm our order of 15000 pieces at 0.25 USD with 310 

ML can….”   

9.5  Prima facia the above two paragraphs would appear to be 

very normal but I find that they have confirmed the goods at 0.25 

USD/Can whereas the goods were offered between the range of 0.25 to 

0.30 USD/Can. However, it is not clear that of which brand?.  

9.6  Even otherwise I find that these whole email seems to be an 

afterthought submission as while comparing with emails produced as 

Annexure B-I. The scanned image of the header is as below: 

 

 

 

Even otherwise in the email dated 09-03-2018 the detail of sender is 

“From: Fern Exim <Fernexim@gmail.com>” whereas in all the emails 

produced by the said importer the email address always starts with small 

letters.  Thus, this piece of document has no evidentiary value and the 

said importer cannot take a shelter that the goods were 310 ML Cans and 

not 330 ML Cans, as reported in the Order-in-Original dated 31-07-2018. 

Thus, this leaves no doubt for me that there were 330 ML Cans. Thus 

submissions could have been verified before release of the goods. Such 

submissions made after the goods have gone out of control of customs 

and no verification can be done. In case if the goods were of 310 ML per 

piece, it is not even explained why it was not mentioned in the invoice 

or/and packing list. Thus, it is reasonable to hold that this plea is purely 



Document Identification Number:  20200571MM00001SE4AA 

 OIO No: 02/Additional Commissioner/2020-2021 dated: 28-04-2020 
passed by the Additional Commissioner, Customs (Preventive), Jamnagar 

 
 

Page 27 of 27 
 

an afterthought submission with malafide intention to get out of 

comparable data available for enhancing declared value.  

10.1  It was pleaded to buttress their point that the goods are 

actually valued @ 0.25 USD / Can, the said importer has stated that they 

are submitting list of Bills of Entry filed by them. However, I find it is no 

such list has been submitted by them in their submissions. Irrespective of 

above, I find that the sample Bills of Entry submitted are dated 11-12-

2016 filed at ICD Sanand and dated 19-09-2017 & 22-07-2017 filed at 

ICD, Sabarmati, whereas the impugned goods relates to the import period 

of July, 2018.  

10.2  I find that these Bills of Entry are of no help to the said 

importer since they are of 310 ML cans whereas the goods under 

reference are of 330 ML can. Further the suppliers are different and the 

period is between December, 2016 to September, 2017 whereas the 

present import under reference was made in July, 2018. Thus, by 

applying the said importers own contentions such parallel for valuation 

cannot be allowed to be drawn for the purpose of valuation. It is 

interesting to note that the goods were examined and found with 330 ML 

capacity. If the goods were of 330 ML capacity, why it was not raised 

before clearance of the goods. 

11.1  Without prejudice to above, I find that the moot question is 

about valuation of the imported goods which is governed by Customs 

Valuation (Determination of Value of Imported Goods) Rules, 2007. I find 

that Rule 3(1) ibid stipulates that subject to Rule 12 ibid value of the 

imported goods shall be determined in accordance with Rule 10 ibid.  

11.2  I find that Rule 12(1) of Customs Valuation (Determination of 

Value of Imported Goods) Rules, 2007 empowers proper officer to reject 

the declared value, which I find in the instant case has been done by the 

proper officer.  I further find that upon informing the same to the said 

importer, they have filed letter dated 26-07-2018 which I find is in 

compliance to the provisions of Rule 12(2) ibid.  I further find that it is 

also well supported by the judgment of Supreme Court in the case of 
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Century Metal Recycling Private Limited V/s. Union of India reported 

at 2019 (367) ELT 3 (SC). 

11.3   Since in the said letter dated 26-07-2018, the said importer 

had agreed with the higher valuation and have also waived personal 

hearing and show cause notice while requesting to take lenient view for 

fine and penalty, therefore the value of US $ 1.25 per Bottle have been 

derived under Rule 9 ibid.   

11.4  Thus, I find that the above actions are in consonance with 

the ratio laid down by the Hon’ble Tribunal in the case of Sedna Impex 

India Private Limited – 2017 (347) ELT 317 (Tri. Chan).  

11.5  Even for sake of argument it is believed that the actions of 

the department are unilateral and the said importer was aggrieved then 

they should have asked for provisional assessment of duty or sought 

provisional release of the goods or should have paid the duty on enhanced 

value under protest. I find that no such action has been taken by the 

said importer. Thus, it is found that the importer is changing stands to 

mislead the authorities to get undue advantage of the law regarding 

principles of the natural justice. If their goods were of 330 ML capacity 

they could have requested for physical verification at the time of 

examination of the goods when goods were in Customs control. Once 

goods are out of charged, taken out of customs area and not available for 

verification such plea cannot and should not be accepted.  

11.6  I find that the said importer had not done any of the above 

actions i.e. asked for provisional assessment of duty or sought provisional 

release of the goods or should have paid the duty on enhanced value 

under protest then the onus to provide the evidence would be on the 

department. Thus first of all not giving an opportunity to the department 

and then coming up with totally new set of arguments, without making 

available any opportunity to the revenue to investigate, it nothing but an 

afterthought to dupe the public exchequer its rightful dues. Such modus 

operandi are not permissible in law.  

12.  Without prejudice to preceding discussions, I find that it is 

common maxim “vigilantibus non dormientibus, jura subveniunt” which 
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means that the law laws come to the aid of those who are vigilant, not 

those who sleep on their rights. Further, another maxim “vigilantibus non 

dormientibus, aequitas succurrit” stipulates that equity comes to the aid of 

those who are vigilant, not those who sleep on their rights. I find that in 

the instant case the said importer had changed stands to mislead the 

department. Thus, according to above two maxims, which are common 

laws, the points argued by the said importer are not worth consideration 

and that too in the backdrop of the observations made at Para 9.1 to 9.6 

according to which they have not came out clean. 

 

13.1  Before I conclude my findings, being quasi-judicial authority I 

am bound to examine every citation given by the said importer in their 

submissions. I also find that it is a rule that while following the precedent 

of decision it is to be ensured that facts of the relied upon case laws 

actually fit in factual situation of the case on hand. Without such 

discussions, reliance could not be paid and no circumstantial flexibility 

should be allowed to be crept in since one additional or different facts 

may make a world of difference between conclusion of two cases. I find 

that my views are well supported by the judgement of Hon’ble Supreme 

Court in the case of Collector of Central Excise, Calcutta V/s. Alnoori 

Tobacco Products reported at 2004 (170) ELT 135 (SC) ration of which 

was followed in the case of Escorts Limited V/s. Commissioner of 

Central Excise, Delhi – II reported at 2004 (173) ELT 113 (SC).  

 

13.2  In none of the case laws submitted by the said importer such 

situation exists where importer himself accept not only undervaluation 

but also guilt of mind. Otherwise, there was no need for them to plead 

leniency while imposing fine and penalty vide their letter dated 26-07-

2018. 

  

13.3  In light of undisputed facts of the case and above judgments 

of the Hon’ble Supreme Court, I find that in the relied upon case laws of 

(i) Gira Enterprises – 2014 (307) ELT 209 (S.C.), (ii), M/s. Sanjivani Non 

Ferous Trading Private Limited – 2019 (365) ELT 3 (SC), (iii) Tini 

International – 2018 (364) ELT 436 (Tri. Mumbai) and (iv) Sharu Steels 

Private Limited – 2018 (362) ELT 497 (Tri. Chan) there was no such letter 
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akin to given by the said importer in the present case wherein they have 

agreed for enhancement of value and have requested to imposing 

minimum fine and penalty. Thus, I find that since the circumstances are 

totally different no inference of the relied upon case laws can be made 

applicable in the present case.  

14.  Thus, I find that goods are required to be assessed at US $ 

1.25 per bottle and the declared value of US $ 0.25 per bottle is required 

to be rejected.  

C. If the declared value is not just and proper and the goods are 
required to be assessed at higher value whether the goods shall 
be liable for confiscation? 

15.1  As held in para supra that the said importer has suppressed 

the correct value of the good and provisions of Section 111(m) of the 

Customs Act, 1962 reads as under: 

 

“any goods which do not correspond in respect of value or in any 
other particular with the entry made under this Act or in the case of 
baggage with the declaration made under section 77 in respect 
thereof, or in the case of goods under transhipment, with the 
declaration for transhipment referred to in the proviso to sub-section 
(1) of section 54” 

 

15.2  I find that in the instant case the said importer has made a 

wrong declaration in relation to the value of the goods sought to be 

imported and this has been accepted by the importer.  Accordingly, I have 

no hesitation in holding that 15024 pcs of bottle each containing 330 Ml. 

of Polyurethane Sealent having assessable value of Rs. 13,39,057/- is 

liable for confiscation under Section 111(m) of the Customs Act, 1962.  

D. Whether the said importer is liable for penal action under 
Section 112 of the Customs Act, 1962? 

 
16.1  I find that importer has resorted to undervaluation of the 

goods with an intention to evade the appropriate duty of customs leviable 

thereon and thus their action have rendered the goods liable for 

confiscation.  
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16.2  I find that Section 112 of the Customs Act, 1962, which deals 

for imposition of penalty for rendering the goods liable for confiscation, 

reads as under: 

Section 112: Penalty for improper importation of goods, etc.. — 
Any person, - 

 
(a) who, in relation to any goods, does or omits to do any act  

which act or omission would render such goods liable to 
confiscation under section 111, or abets the doing or omission 
of such an act, or 
 

(b) who acquires possession of or is in any way concerned in 
carrying, removing, depositing, harbouring, keeping, 
concealing, selling or purchasing, or in any other manner 
dealing with any goods which he knows or has reason to 
believe are liable to confiscation under section 111, 
 
shall be liable, - 

 
(i) ….. 

 

(ii) in the case of dutiable goods, other than prohibited goods, 
subject to the provisions of section 114A, to a penalty not 
exceeding ten per cent. of the duty sought to be evaded or five 
thousand rupees, whichever is higher :  

Provided that where such duty as determined under sub-
section (8) of section 28 and the interest payable thereon under 
section 28AA is paid within thirty days from the date of 
communication of the order of the proper officer determining 
such duty, the amount of penalty liable to be paid by such 
person under this section shall be twenty-five per cent. of the 
penalty so determined; 

 
16.3  I find that the said importer has accepted that the correct 

value of each bottle containing 330 Ml. of Polyurethane Sealent is US $ 

1.25.  Thus, I hold that the said importer is liable for penalty under 

Section 112(ii) of the Customs Act, 1962.  

E. Whether the said importer is liable for penal action under 
Section 114AA of the Customs Act, 1962? 

 

17.1  I find that the said importer only upon being pointed out by 

the department have agreed to fact that they have resorted to 

undervaluation of the price of each bottle containing 330 Ml. of 
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Polyurethane Sealent. I also find that only when asked upon by the 

department the said importer agreed that the correct value of each bottle 

containing 330 Ml. of Polyurethane Sealent is US $ 1.25. 

17.2  Thus, it is evident that the value was knowingly suppressed 

by the importer by providing false and incorrect material / document with 

an intent to evade appropriate customs duty has made a false declaration 

of the value of the goods. I find that provisions of Section 114AA of the 

Customs Act, 1962 reads as under: 

SECTION 114AA - Penalty for use of false and incorrect 
material. –  
 
If a person knowingly or intentionally makes, signs or uses, or 
causes to be made, signed or used, any declaration, statement or 
document which is false or incorrect in any material particular, in the 
transaction of any business for the purposes of this Act, shall be 
liable to a penalty not exceeding five times the value of goods. 

O R D E R 

(i) I hold the value of each bottle containing 330 Ml. of 

Polyurethane Sealent to be US $ 1.25 and reject the value of US 

$ 0.25 per bottle containing 330 Ml. of Polyurethane Sealent 

declared by the importer in Bill of Entry No. 7185573 dated 12-

07-2018; 

 

(ii) I hold that the aforesaid goods having assessable value of Rs. 

13,39,057/- (Rupees Thirteen Lakhs, Thirty Nine Thousand and 

fifty seven only) liable for confiscation under Section 111(m) of 

the Customs Act, 1962.  However, I offer the same for 

redemption under Section 125 ibid upon payment of redemption 

fine of Rs. 1,50,000/- (Rupees One Lakhs Fifty Thousand only). 

 
(iii) I impose penalty of Rs. 32,500/- (Rupees Thirty Two Thousand 

Five Hundred only) upon the importer under Section 112(a)(ii) of 

the Customs Act, 1962. 

 
 






