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आयु  का कायालय, सीमा शु  (िनवारक), जामनगर 
Office of the Commissioner of Customs (Preventive), Jamnagar 

शारडा हाउस, बेड़ी बंदर माग, पंचवटी के सामने, जामनगर-361008 
Sarda House, Bedi Bunder Road, Opp. Panchwati Jamnagar- 361008   
 
Phone No: 288-2757518       Fax:  0288-2757539"                    

 
                                                                                                  Phone No: 0288-
2757518       Fax:  0288-2757539       

Email: adj-custjmr@nic.in 

 
1. फ़ाइल मांक / File Number VIII/10-25/ADC/O&A/2019-2020 
   

2. मूल आदेश मांक /   01/Additional Commissioner/20-21  
Order-in-Original No.  

   

3. ारा पा रत/passed by  

ी आर. के. चंदन / Shri R. K. Chandan 
अपर आयु  /Additional Commissioner, 
सीमा शु  (िनवारक)/Customs (Preventive) 
जामनगर /Jamnagar. 

   

4 
Date of Order/आदेश िदनांक 24-04-2020/ 
Date of issue / आदेश जारी 
िकया 

28-04-2020 

   

5. 

कारण बताओ नोिटस मांक एवं 
िदनांक  DRI/AZU/JRU-24/2018 dated 12-12-

2019.  Show Cause Notice Number 
& date 

   

6. नोिटसी का नाम / 
 Name of Noticee 

M/s. Fortune Exports, Ahmedabad and 
others.  

 

 

  

01 इस आदेश की मूल ित संब त  को िनशु  दान की जाती है । 

 This Order-in-Original is granted to the concerned free of charge. 

  

02 इस आदेश से पीिड़त कोई भी  इस आदेश के खलाफ इस आदेश को ा  करने की 

तारीख से 60 िदन के अंदर सीमा शु  (अपील), 7 वी ंमंिजल, मृदुल टावर, टाइ  ऑफ़ इंिडया के 

पीछे, आ म रोड, अहमदाबाद -380 009 से सामने अपील दायर कर सकता है।  

 Any person being aggrieved by this order may file an appeal against 

this order before the Commissioner of Customs (Appeals), 7th floor, 

Mrudul Tower, Behind Time of India, Ashram Road, Ahmedabad-380 

009  within 60 days from the date of receipt of this order. 

  

03 उ  अपील पर भारतीय ा  अिधिनयम, 1989 (िजस मे रा  की िवधाियका ारा सुधार िकया गया हो ) 

के अंतगत . 0.50 का िटकट ायालय के फीस के प मे लगा होना चािहए जब की इस अपील के साथ 

संल  की गयी ित पर ायालय फीस अिधिनयम, 1870 के अनुछेद I मद 6 के अनुसार 50 पैसे का िटकट  
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ायालय फीस के प मे लगा होना चािहए । 

 

 The appeal should bear Court Fee Stamp of Rs. .50/- as provided 

under Indian Stamp Act, 1989, modified as may be by the State 

Legislation, whereas the copy of the order attached with this appeal 

should bear a Court Fee Stamp of Rs. 0.50 (Fifty Paisa only) as 

prescribed under Schedule – I, Item 6 of the Court Fees Act, 1870. 

  

04 अपीलीय ापन के साथ शु  भुगतान / जुमाना / अथ दंड का सबूत भी संल  करे अ था सीमा शु  

अिधिनयम, 1962 की धारा 129 के ावधानो ंका अनुपालन ना होने के कारण अपील को खा रज िकया जा 

सकता है। 

 Proof of payment of duty / fine / penalty should also be attached with 

the appeal memo, failing to which appeal is liable for rejection for non-

compliance of the provisions of Section 129 of the Customs Act, 1962.  

  

05 अपील ुत करते समय यह सुिनि त करे की सीमा शु  (अपील) िनयम, 1982 और िस ेट ि या 

( ोसीजर) िनयम, 1982 के सभी िनयमो का पूरा पालन आ है। 

 While submitting the Appeal, the Customs (Appeals) Rules, 1982 and 

the CESTAT (Procedure) Rules, 1982 should be adhered to in all 

respects.  

  

 
06 

इस आदेश के खलाफ आयु  (अपील) के सम    अपील करते समय,  शु  या शु  और 
जुमाना िववाद या दंड म ह, जहां अकेले दंड िववाद म है, जहां िववाद या दंड, म मांग की ह 
उस िववाद की रकम के 7.5% के भुगतान करना होगा।  

 An appeal against this order shall lie before the Commissioner (Appeal) 

on payment of 7.5% of the duty demanded where duty or duty and 

penalty are in dispute or penalty, are in dispute or penalty, where 

penalty alone is in dispute.  
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Brief facts of the case: 

On the basis of specific intelligence that M/s. Fortune 

Exports, 5, Saundarya Park Society, Nr Methodist Church, Maninagar 

East, Ahmedabad - 380008, (IEC No. 0815017073) (hereinafter referred 

to as the “Importer”) had imported “Cashew Husk” by wrongly claiming 

the exemption under Customs Notification No. 46/2011-Cus dated 

01.06.2011 read with Notification No. 63/2016-Cus dated 31.12.2016 

(hereinafter referred to as “Customs Notification No. 46/2011-Cus dated 

01.06.2011, as amended”), an enquiry was initiated by the officers of 

Directorate of Revenue Intelligence (hereinafter referred to as “DRI”).    

 

2.       During the course of enquiry, it was found that “Cashew 

Husk” is being imported through various ports under CTH 12130000 and 

14049090. The Chapter Heading 1404 covers all vegetable products not 

specified or included elsewhere in the nomenclature. It includes, among 

others, raw vegetable materials of a kind used primarily in dyeing or 

tanning. It covers wood, bark, roots, fruits, berries and seeds and their 

hulls, vegetables walnut hulls and almond hulls. The same has been 

explained in Explanatory notes of Harmonised system of Nomenclature 

published in Customs Organization Vol. 1 of 2012 and reproduced as:  

14.04 VEGETABLE PRODUCTS NOT ELSEWHERE SPECIFIED OR 
INCLUDED. 

1404.10 - Raw vegetable materials of a kind used primarily in dyeing or  
                tanning 
1404.20 - Cotton linters 
1404.90 - Other 

This heading covers all vegetable products, not specified or included elsewhere in 
the Nomenclature. 

It includes: 

(A) Raw vegetable materials of a kind used primarily in dyeing or tanning. 
Such products are used primarily in dyeing or tanning either directly or in the 
preparation of dyeing or tanning extracts. The materials may be untreated, 
cleaned, dried, ground or powdered (whether or not compressed). 

The more important are: 
(1)  Wood: Sumach, fustic (including the so-called "young fustic "), 

logwood, quebracho, Brazil wood (including Pemambuco wood and 
sappan wood), chestnut, red sandalwood. 
 
It should be noted that woods of a kind used primarily in dyeing or in 
tanning are classified here only if in chips, in shavings or in ground or 
powdered form. In other forms, such wood is excluded (Chapter 44). 

 
(2)  Bark: oaks of various kinds (including the black oak (quercitron) and 

the second bark of the cork-oak), chestnut, silver birch, sumach, "young 
fustic",wattle, mimosa, mangrove, hemlock and willow. 
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(3)  Roots and the like: madder, canaigre, Berberis vulgaris and alkanet. 
 
(4) Fruit, berries and seeds: Algarobilla pods, vallonia, myrobalans, 
dividivi (libidibi), buckthorn berries (known also as Persian berries, Turkish 
seeds, yellow berries, etc.), annatto seeds and pulp, walnut hulls and 
almond hulls. 
 

 03.  Whereas, it appeared that vide Customs Notification No. 

46/2011-Cus dated 01.06.2011, as amended, goods specified at Sl. No. 

116, required for dyeing or tanning purpose are exempted from payment 

of Basic Customs Duty. The item specified at S. No. 116 of the said 

notification is described as:  

“Vegetable materials used primarily as broom or brushes (e.g. broom 
corn piassava etc) and raw vegetable materials of kind used 
primarily in dyeing or tanning.” 

  

04.  Whereas, it appeared that the Cashew Husk is classifiable 

under CTH 14049090 and the BCD exemption under Sl. No. 116 of 

Customs Notification No. 46/2011-Cus dated 01.06.2011, as amended is 

limited to condition against CTH- 14049090 for import of cashew husk if 

the goods were only for dyeing or tanning purpose.  

 

05.  Whereas, it appeared that “Cashew Husk” finds use in Katha 

industry & leather industry for tanning and dyeing purpose. It came to 

notice, during enquiry that some merchant importers were availing the 

benefit of Customs Notification No. 46/2011-Cus dated 01.06.2011, as 

amended against imports meant for use other than specified purpose. 

The said benefit is available to import under AIFTA (ASEAN India Free 

Trade Agreement) for the said imported goods, if it is for use in dyeing 

or tanning purpose only as specified at Sl. No. 116 of Notification No. 

63/2016-Cus dated 31.12.2016.  

 

06.  Whereas, it appeared that on the basis of said intelligence, a 

summons Sl. No. 153/7613 dated 07.02.2018 was issued to M/s 

Fortune Exports, Ahmedabad. In response, Shri Vimal Misra, partner in 

the said firm, appeared before the Senior Intelligence Officer, DRI, Zonal 

Unit, Ahmedabad and tendered his voluntarily statement under Section 

108 of the Customs Act, 1962 on 07.02.2018. In his voluntary 

statement, he inter-alia stated that: 
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 M/s Fortune Exports is a partnership firm in which he is partner. 

Another partner is his wife Smt Priyanka Misra, who is home 

maker and does not participate in day to day activities. All the 

activities in the firm are being solely handled by him.  

 

 He started import & trading of Green Moong Beans in 2016. Later 

from June-2017, he started importing Cashew Husk from M/s Gia 

Gia Nguyen Co. Ltd., Vietnam. He is into trading of Cashew Husk.  

 

 He imported Cashew Husk from Vietnam by availing the benefit of 

ASEAN origin under Notification No. 046/2011-Cus dated 

01.06.2011, as amended. The relevant portion of the said 

Notification is reproduced hereunder: 

Sr. 
No. 

Chapter Heading, 
sub-heading and 

Tariff Item 

Description 

116 14049090 Vegetable materials used primarily as broom or brushes (e.g. broom 
corn piassava etc.) and raw vegetable materials of kind used primarily 
in dyeing or tanning. 

 

 He submitted documents pertaining to the import of “Cashew 

Husk” and stated that the said Cashew husk is imported under 

CTH 14049090 by claiming benefit of exemption in terms of Sl. No. 

116 of the Notification No. 046/2011-Cus. He has imported about 

25 to 30 containers till date and there were about 5 to 10 

containers which are on the way. Clearing of all the containers had 

been handled his CHA M/s N. G. Pillai.  

 

 He stated that in terms of the said Notification, exemption is 

provided to the vegetable materials under Customs Tariff Heading 

14049090 when the same are of kind used primarily in dyeing or 

tanning. 

 

 On being shown copy of commercial invoice No. GGN-FE230817 

dated 09.09.2017 issued by the foreign supplier M/s Gia Gia 

Ngyuyen Co. Ltd., Vietnam, the foreign supplier has mentioned the 

description of goods supplied as ‘Cashew Husk 5MM to 12MM & 

HS Code 14049090’ and net weight 39.100 MT, however in the 
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corresponding bill of entry No. 3370637 dated 25.09.2017 filed for 

import of the said goods the description of the said goods is 

mentioned as “Cashew Husk 5MM to 12MM (For Tanning 

Purpose)”. He does not know how the same was mentioned as for 

tanning purpose. He further stated that the Cashew Husk 

imported by them is generally sold through traders and to 

manufacturers of food products.  

 

 As regards applicability of exemption Notification applicable to 

vegetable materials under CTH 14049090 used primarily in dyeing 

or tanning availed by them, he stated that he had submitted all the 

documents which included ASEAN certificate which was received 

along with import invoice, before customs authorities for import of 

the goods and accordingly, the CHA had filed the bill of entry 

claiming the benefit of the Notification. He has neither submitted 

nor having any document in support of the claim that the goods 

imported have been used in dyeing or tanning. From the market 

sources, he was aware that the said cashew husk is used mainly in 

manufacture of ‘Kattha’, for coloring and as Animal Feed. However, 

he has not collected any document from the buyers in support of 

the use of the said Cashew Husk.  

 

 He admitted that he has wrongly claimed the benefit of the said 

Notification No. 46/2011-Cus dated 01.06.2011 and also 

undertaken to make payment of the differential duty. 

 

 He also undertaken to submit all the invoices.    

 

07.  It appeared that the said importer also submitted copies of 

Bills of Entry filed at Pipavav, and invoices received from the foreign 

suppliers. During the F. Y. 2017-18, the importer had filed total 18 Bills 

of Entry for the import of cashew husk, details of which is mentioned 

below: 
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Sl 
No 

Bill of 
Entry No. 

Bill of Entry 
Date 

Description of Goods CTH Net Qty 
(Kg) 

Assessabl
e value for 

Basic 
Customs 

Duty 
1 2 3 4 5 6 7 
1 2470964 15-07-2017 CASHEW HUSK 5MM TO 12MM (FOR 

TANNING PURPOSE) (CFT NO. VN-IN 
14049090 11780 199966 

2 3022724 29-08-2017 CASHEW HUSK 5MM TO 12MM (FOR 
TANNING PURPOSE) (CET.NO. VN-IN 

14049090 26220 395859 

3 3103550 04-09-2017 CASHEW HUSK 5MM TO 12MM (FOR 
TANNING PURPOSE) (CET.NO. VN-IN 

14049090 37330 568004 

4 3190003 11-09-2017 CASHEW HUSK 5MM TO 12 MM 
(FOR TANNING PURPOSE) (CFT 
NO.VN-IN 

14049090 28120 416381 

5 3370637 25-09-2017 CASHEW HUSK 5MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO.VN-IN 

14049090 39100 603933 

6 3459149 03-10-2017 CASHEW HUSK 5MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO. VN-IN 

14049090 40660 616525 

7 3544307 09-10-2017 CASHEW HUSK 5MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO. VN-IN 

14049090 65887 1005281 

8 3632611 16-10-2017 CASHEW HUSK 5MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO.-VN-IN 

14049090 52250 805377 

9 3730985 24-10-2017 CASHEW HUSK 5MM TO 12 MM 
(FOR TANNING PURPOSE) (CFT NO.-
VN-I 

14049090 39670 608900 

10 3889448 06-11-2017 CASHEW HUSK 5MM TO 12 MM 
(FOR TANNING PURPOSE) (CFT NO.-
VN-I 

14049090 81440 1214858 

11 4013568 15-11-2017 CASEW HUSK 5MM TO 12 MM (FOR 
TANNING PURPOSE) (CFT NO.VN-IN 

14049090 27140 439990 

12 4094375 21-11-2017 CASEW HUSK 5MM TO 12 MM (FOR 
TANNING PURPOSE) (CFT NO.VN-IN 

14049090 27380 448506 

13 4192065 29-11-2017 CASHEW HUSK 5MM TO 12 MM 
(FOR TANNING PURPOSE) (AIFTA 
CFT. N 

14049090 14190 1496885 

14 4450492 18-12-2017 CASHEW HUSK 3MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO. VN-IN 

14049090 30780 470952 

15 4653491 02-01-2018 CASHEW HUSK 3MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO.VN-IN 

14049090 32730 557389 

16 4726343 08-01-2018 CASHEW HUSK 3MM TO 12MM (FOR 
TANNING PURPOSE) (CFT NO.VN-IN 

14049090 29770 509548 

17 4821297 16-01-2018 CASHEW HUSK 3MM TO 12 MM 
(FOR TANNING PURPOSE) (CFT. NO. 
VN-I) 

14049090 29610 507148 

18 5002039 30-01-2018 CASHEW HUSK 3MM TO 12 MM 
(FOR TANNING PURPOSE) (CFT. 
NO.VN-I 

14049090 64560 1138525 

   Total  678617 12004027 

 

08.  Whereas it appeared that the said importer also produced 

the List of sales invoices and copies of sales invoices issued by him 

related to sale of imported Cashew Husk. 

 

09.  Whereas it appears that upon analysis of the sales invoices, 

it is observed that importer is a trader of “Cashew Husk”. The sales 

invoices indicate that it was sold in domestic market for trading purpose 

only. These invoices and statement of Shri Vimal Mishra clearly indicate 
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that imported “Cashew Husk” was sold in domestic market for trading 

purpose. Therefore, during the investigation, following statements of the 

buyers of Cashew Husk were recorded under Section 108 of the Customs 

Act, 1962.  

 

9.1  Whereas it appears that statement of Shri Akash Ashokbhai 

Patel, proprietor of M/s Jayveer Enterprise, Ahmedabad was recorded 

under Section 108 of the Customs Act, 1962 on 02.05.2018 during 

which he submitted copies of invoices of Cashew Husk issued by the 

importer M/s Fortune Export and stated that:  

 

 His proprietorship firm was established in July-2017 and basically 

engaged in trading of Cashew Husk only. He purchased Cashew 

Husk from M/s Fortune Exports, M/s Ocean Asiatic Pvt. Ltd and 

other local manufacturer. 

 He sold Cashew Husk to different buyers. Their main customer is 

M/s Mehta Bishandas & Associates, Una, Himachal Pradesh.  

 He is not actual user and he has not used Cashew Husk for dyeing 

or tanning. He had informed M/s Fortune Exports that the Cashew 

Husk that he wanted to purchase were for trading.  

 About two months ago, M/s Fortune Exports asked him to give end 

use certificate and also gave a format in which it was mentioned 

that the same was used primarily to extract tanning (of kind used 

in tanning and dyeing). Accordingly, he contacted his customer 

M/s Mehta Bishandas & Associates who issued an end use 

certificate clearly mentioning that they have further sold the goods 

to their associate concern, who has used the same for extraction of 

tanning.  

 On the basis of end use certificate received from M/s Mehta 

Bishandas & Associates, he had issued an undated end use 

certificate that the said Cashew Husk has been used primarily to 

extract tanning (of kind used in tanning and dying) and sent to 

M/s Fortune Exports. 

 He has not entered into any agreement with M/s Fortune Exports 

for purchase of Cashew Husk. He has also not entered into any 

written agreement with the buyers of Cashew Husk.  
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  From the copies of 25 invoices issued by the importer to M/s 

Jayveer Enterprise, it appeared that M/s Fortune Exports has sold total 

2,45,810 kgs of Cashew Husk to M/s Jayveer Enterprise during the F. Y. 

2017-18, which has been further traded. The imported Cashew Husk has 

not been used by the importer or M/s Jayveer Enterprise, for the 

purpose of dyeing or tanning.  

 

9.2  Whereas, it appears that statement of Shri Mahendra 

Manjibhai Thummar, Director of M/s Farmvilla Food Industries Pvt. Ltd., 

Ahmedabad was recorded under Section 108 of the Customs Act, 1962 

on 02.05.2018 during which he submitted copies of invoices of Cashew 

Husk issued by the importer M/s Fortune Export and stated that: 

 

 His company was established in 2012 and is basically engaged in 

manufacturing of dry vegetables and spices like dry onion, dry 

garlic, dry ginger, dry tomato and other dry vegetables, turmeric, 

green chili, mint etc. and trading of peanuts & sesame seeds. They 

started trading of cashew husk from September-2017. They are not 

the actual users.   

 They have purchased three consignments of Cashew Husk from 

M/s Fortune Exports and sold the same to M/s Ocean Agro, 

Ahmedabad. He also submitted copies of 3 invoices issued by M/s 

Fortune Exports, according to which he had purchased 33410 kg 

of Cashew Husk.  

 They have not entered into any written agreement with M/s 

Fortune Exports regarding purchase of Cashew Husk. 

 M/s Fortune Exports was aware that they will be trading the 

Cashew Husk, as the same is not the part of raw material of dry 

vegetables & spices that they manufacture. They have not used 

Cashew husk for the purpose of dyeing or tanning.   

 

  Whereas from the copies of 3 sales invoices issued by the 

importer to M/s Farmvilla Food Industries Pvt. Ltd., it appeared that M/s 

Fortune Exports has sold total 33410 kg of Cashew Husk to M/s 

Farmvilla Food Industries Pvt. Ltd. during the F. Y. 2017-18, which has 

been further traded. The imported Cashew Husk has not been used by 
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the importer or M/s Farmvilla Food Industries Pvt. Ltd., for the purpose 

or dyeing or tanning. 

 

9.3  Whereas, it appears that statement of Shri Amit Manwani, 

Purchase Manager of M/s Awadh Food Products, Kanpur was recorded 

under Section 108 of the Customs Act, 1962 on 04.05.2018 during 

which submitted copies of 13 invoices of Cashew Husk issued by M/s 

Fortune Exports, Ahmedabad and stated that: 

 

 His firm was established in 1975 and engaged in manufacturing of 

Cutch and Kattha. Their factory is located in Mihinpura, Nanpura, 

Distt. Bahraich (UP). They purchase Cashew husk from various 

sellers in India.  

 They boil the Cashew Husk to get Cashew Tanning Juice (CT 

Juice), which is pressurized in compressor. During the process, 

most of the water is evaporated. After compressing, they get Cutch 

in lump form. Remaining water is drained as wastage. They get 80 

to 85 Kg of Cutch from 100 Kg of Cashew Husk. No other raw 

material is used and no by product is manufactured. During the 

process, they also get 5% Kattha.  

 They also manufacture Kattha from Khair Wood.  

 Quality of Kattha manufactured from Cashew Husk and Khair 

wood is different. There is also difference in the prices of both the 

types of Kattha. 

 During the F. Y. 2017-18, they purchased Cashew Husk from M/s 

Fortune Exports and M/s Vedant Agro, Ahmedabad (through M/s 

The Way Corporation, Surat). 

 Shri Vimalbhai, owner of M/s Fortune Exports knew the use of 

Cashew Husk and also knew that we are engaged in 

manufacturing of Cutch and Kattha.  

 They have not used the Cashew Husk for dyeing or tanning. They 

have manufactured Cutch, which is used in tanning of leather.  

 They have not entered into any written agreement with M/s 

Fortune Exports for purchase of Cashew Husk. 

 He also submitted sales invoices of Cutch, Kattha made from 

Cashew and Kattha made from Khair wood. 
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 He also submitted a list of sales invoices of Cashew Husk 

purchased from M/s Fortune Exports, Ahmedabad in 2017-18. 

According to which they had purchased 166070 kg of Cashew 

husk from M/s Fortune Exports, Ahmedabad.  

 

  Whereas from the copies of 13 sales invoices issued by the 

importer to M/s Awadh Food Products, it appeared that M/s Fortune 

Exports has sold total 33410 kg of Cashew Husk to M/s Awadh Food 

Products during the F. Y. 2017-18, which has been used in 

manufacturing of Katha as well as Cutch. The imported Cashew Husk 

has not been used by the importer or M/s Awadh Food Products, for the 

purpose or dyeing or tanning. 

 

9.4  Whereas it appears that statement of Shri Bhavik 

Jagdishbhai Patel, director of M/s Ocean Asiatic Pvt. Ltd., Ahmedabad 

was recorded under Section 108 of the Customs Act, 1962 on 04.05.2018 

during which he submitted copies of 2 invoices of Cashew Husk issued 

by M/s Fortune Exports, Ahmedabad and stated that: 

 

 He started this company in 2017. Prior to this he was partner 

of M/s Ocean Agro, Ahmedabad 

 He is engaged in trading of raw cashew nuts, cashew husk and 

pulses. He started business of Cashew Husk since last 8 

months.  

 He sells the Cashew Husk to other traders of actual users. He 

is not actual user.  

 He has purchased Cashew husk from M/s Fortune Exports, 

Ahmedabad, M/s Happy Nuts Industries, Surat, M/s Vedant 

Agro Overseas, Ahmedabad and M/s Ocean Agro, Ahmedabad.  

 He has also imported 4 consignments Cashew Husk from 

Vietnam and cleared the same at Mundra Port. The imports of 

Cashew Husk made by him are being investigated by Mundra 

Customs.  

 He has sold Cashew Husk to M/s Awadh Wood Products, 

Behraich, and M/s Nan Hemal Agro India Ltd., who are actual 

users. He has also sold Cashew Husk to the traders namely 
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M/s Jayveer Enterprise and M/s Vedant Agro Overseas, 

Ahmedabad.  

 He has not entered into any written agreement with M/s 

Fortune Exports for purchase of Cashew Husk.  

 He has not used the Cashew Husk for dyeing or tanning and 

this fact was known to Shri Vimalbhai of M/s Fortune Exports.  

  

  Whereas from the copy of sales invoices issued by the 

importer to M/s Ocean Asiatic Pvt. Ltd., it appeared that M/s Fortune 

Exports has sold total 5600 kg of Cashew Husk to M/s Ocean Asiatic 

Pvt. Ltd. during the F. Y. 2017-18, which has been further traded. The 

imported Cashew Husk has not been used by the importer or M/s Ocean 

Asiatic Pvt. Ltd., for the purpose or dyeing or tanning. 

 

9.5  Whereas, statement of Shri Viram Jaysukhbhai Bhesaniya, 

proprietor of M/s Vedang Agro Overseas, Ahmedabad was recorded 

under Section 108 of the Customs Act, 1962 on 04.05.2018 during 

which he submitted copies of invoices of Cashew Husk issued by M/s 

Fortune Exports, Ahmedabad and stated that: 

 

 His proprietorship concern is engaged in trading of raw cashew 

nuts, cashew husk and other products related to Cashew. He 

started trading of Cashew Husk from September-2017.  

 He is trading Cashew Husk and not actual user.  

 He does not know the actual use of Cashew Husk.  

 He purchased three consignments of Cashew Husk from M/s 

Fortune Exports, Ahmedabad, M/s Ocean Asiatic Pvt. Ltd and M/s 

Ocean Agro, Ahmedabad. He sold all these three consignments of 

Cashew to various buyers. He has purchased only one 

consignment of 10940 kg of Cashew Husk from M/s Fortune 

Exports, Ahmedabad.  

 He has not used the Cashew Husk purchased from M/s Fortune 

Exports for the purpose of dyeing or tanning. 

 He has not entered into any written agreement with sellers or 

buyers of Cashew Husk.   
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  Whereas from the copy of sales invoices issued by the 

importer to M/s Vedang Agro Overseas, it appeared that M/s Fortune 

Exports has sold total 10940 kg of Cashew Husk to M/s Vedang Agro 

Overseas during the F. Y. 2017-18, which has been further traded. The 

imported Cashew Husk has not been used by the importer or M/s 

Vedang Agro Overseas, for the purpose or dyeing or tanning. 

 

9.6  Whereas it appeared that M/s Brijraj Agro Products Pvt. 

Ltd., Kanpur vide their letter dated 01.05.2018 submitted copies of sales 

invoices issued by M/s Fortune Exports. According to the invoices, they 

had purchased 252670 Kg of Cashew Husk covered under 19 invoices 

issued during F.Y. 2017-18 by M/s Fortune Exports.  Statement of Shri 

Vinod Kumar Maheshwari, Manager of M/s Brijraj Agro Products Pvt. 

Ltd. was recorded under Section 108 of the Customs Act, 1962 on 

17.09.2018 during which submitted a process flow chart of 

manufacturing process of Kattha and Cutch and stated that:  

 The firm was established in 1996 and engaged in manufacturing of 

Cutch and Kattha. He is the manager of the firm since last 12 

years and looks after all routine business including 

manufacturing, purchase, sales etc.  

 As regards manufacturing process, he stated that they purchase 

Cashew Husk from various sellers in India and put the same in 

auto clave to boil the Cashew Husk in water. Cashew Husk and 

water ratio is 1:6. As a result they get Cashew Tanning Liquor (CT 

Liquor) with catachin, which is transferred to evaporation pan to 

evaporate water. After evaporation, thick liquor of Kattha is 

obtained. The thick liquor is stored and sent to cold room for 

crystalisation. The crystalised liquor is sent to filter press where 

wet kattha and Cutch Liquor is obtained separately. Wet kattha is 

sent to dry chambers for removal of moisture and after removal of 

moisture and hardening, they get kattha biscuits which are 

pulverised into powder. Kattha is sold. The Cutch liquor obtained 

placed in open pan to remove water by steam boiling and thick 

liquor of cutch is obtained. Thick liquor of cutch is cooled and 

packed for sale.  
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 He stated that in respect of Cashew Husk, they obtain 5% Kattha 

and 45% of Cutch. If they use Khair wood, the yield of kattha 

would be 3% and Cutch yield would be 30%.  

 They do not import cashew husk directly from foreign supplier.  

 They have not used Cashew Husk in dyeing or tanning. They have 

manufactured Kattha and Cutch from Cashew Husk. Cutch is 

used in tanning of leather and sold to local traders. Kattha is sold 

to pan masala manufacturers and to local traders.  

 They have not entered into any written agreement with M/s 

Fortune Exports.  

 He has submitted all requisite documents.  

  Whereas it appeared from the copies of 19 sales invoices 

issued by the importer to M/s Brijraj Agro Products Pvt. Ltd., that M/s 

Fortune Exports has sold total 33410 kg of Cashew Husk to M/s Brijraj 

Agro Products Pvt. Ltd. during the F. Y. 2017-18, which has been used in 

manufacturing of Katha as well as Cutch. The imported Cashew Husk 

has not been used by the importer or M/s Brijraj Agro Products Pvt. Ltd., 

for the purpose or dyeing or tanning. 

 

9.7   Whereas it appears that summons dated 16.04.2018 was 

issued to M/s Prabhjot Industry, Sonepat, Haryana who in response, 

vide letter dated 01.05.2018 submitted copies of ledger account of M/s 

Fortune Exports for F. Y. 2017-18, 5 sales invoices issued by M/s 

Fortune Exports and sales invoices issued by them to their customers. 

As per the invoices, it appeared that they had purchased total 67290 kg 

Cashew Husk from M/s Fortune Exports and sold the same to M/s 

Indian Katha Products Pvt. Ltd., Sonepat and M/s Nishant Udyog, 

Sonepat. They further requested waive to personal appearance for giving 

statement.  

 

9.8  Whereas, it appears that summons dated 16.04.2018 was 

issued to M/s Prachi Enterprise, Coimbatore who in response, vide letter 

dated 27.04.2018 submitted copies of ledger account of M/s Fortune 

Exports for F. Y. 2017-18, 6 sales invoices issued by M/s Fortune 

Exports and sales invoices issued by them to their customers. As per the 

invoices, they had purchased total 65,000 kg Cashew Husk from M/s 
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Fortune Exports and sold the same to M/s Unique Agro Products, 

Sonepat and M/s Sunlife Agro Products, Sonepat.  

 

9.9  Whereas from the documents submitted by M/s Prabhjot 

Industry and M/s Prachi Enterprise, it clearly transpired they traded the 

Cashew Husk sold by M/s Fortune Exports. The Cashew Husk has not 

been used by the importer or their buyers, for the purpose of dyeing or 

tanning.  

 

10.  Whereas the issued by the foreign supplier did not contain 

the words “For Tanning Purpose”. Therefore, customs broker M/s N. G. 

Pillai, was asked to clarify the matter. He, vide his letter dated 

03.10.2018 confirmed that they are the customs broker at Pipavav and 

cleared Cashew Husk imported by the importer under Notification No. 

46/2011-Cus dated 01.06.2011 (Sr. No. 116). They have been receiving 

the documents from the importer over email and prepare the checklist at 

Delhi and upload the same checklist to the importer for verification. After 

verification through email or telephone, they file checklist data in 

ICEGATE for filing bill of entry. All the checklists were pre-approved 

before uploading in the customs portal. The importer M/s Fortune 

Exports also confirmed vide letter dated 03.10.2018 that they were 

sending documents through email to their CHA M/s N. G. Pillai for 

preparing checklist at their documentation centre in Delhi and upload 

the same checklist to them for verification. The bills of entry are filed 

only after getting approval from their end either through email or 

telephonic conversation. 

 

FACTS REVEALED DURING THE INVESTIGATION: 

11.  Thus, from the statement dated 07.02.2018 of the importer, 

bills of entry, foreign supplier’s invoices, sales invoices issued by the 

importer to their customers, documents submitted by the customers of 

the importer and statements of the customers of the importer it appeared 

that:  

(i) The importer M/s Fortune Exports imported Cashew Husk from 

M/s Gia Gia Nguyen Co. Ltd., Vietnam with the Description 

“Cashew Husk 3MM to 12MM” and “Cashew Husk 5MM to 12MM”.  
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(ii) The importer filed by mis-declaring the description as “Cashew 

Husk 3MM to 12MM (For Tanning Purpose)” and “Cashew Husk 

5MM to 12MM (For Tanning Purpose)” and claimed benefit of 

exemption Notification No. 046/2011-Cus dated 01.06.2011 (Sr. 

No. 116) which provided exemption only to the goods of kind 

primarily used in dyeing or tanning.  

 

(iii) The importer has not used the imported Cashew Husk for dyeing 

or tanning.  

 

(iv) There was no written contract / agreement between the importer 

and the buyers of imported Cashew Husk. Therefore, the importer 

was not aware about the buyer and actual use by their buyers.  

 

(v) None of the buyers of the Cashew Husk has used the same for 

“Dyeing or Tanning” as stipulated in the Notification. The buyers 

namely M/s Brijraj Agro Products Pvt. Ltd and M/s Awadh Wood 

Products have manufactured Kattha and Cutch for further selling 

and have not used the same primarily for dyeing or tanning. All 

other buyers of Cashew Husk have further sold Cashew Husk. 

 

(vi) Thus, the imported Cashew Husk has not been used by the 

importer or their customers for the purpose of dyeing or tanning. 

However, the description was twisted to their convenience by 

adding the words “For tanning purpose”.  

 

(vii) Cashew Husk finds usage in Cattle Feed Industry, in manufacture 

of Katha and Pan Masala Industry, Animal Feed Industry as also in 

Tanning and Dyeing Industry. As per the condition built in the 

notification, the exemption under ASEAN Notification No.46/2011-

Cus dated 01.06.2011 (Sl.No.116) is applicable only to “Vegetable 

materials used primarily as broom or brushes (e.g. Broom Corn, 

piassava etc.) and raw vegetable material of kind used primarily in 

dyeing or tanning.  
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(viii) The statements of buyers who had purchased Cashew Husk from 

M/s. Fortune Exports were recorded wherein it was revealed that 

many buyers were traders and not the actual users. The actual 

user buyers stated that they manufacture Cutch as well as Katha 

from the Cashew Husk and sell the same in market. In the instant 

case the imported goods i.e. Cashew Husk have not been used for 

dyeing or tanning and the importer has also not been able to 

establish that the Cashew Husk imported by him was of a kind 

used primarily in dyeing or tanning and was not of a kind which 

can primarily be used in Cattle Feed Industry, in manufacture of 

Katha and Pan Masala Industry, Animal Feed Industry etc.  

 
12. Whereas, from the foregoing para, it appeared that:  

 

i. The importer is a trader and having its business at 5, Saundarya 

Park Society, Nr Methodist Church, Maninagar East, Ahmedabad – 

380008. The importer had imported “Cashew Husk”, under 

Customs Tariff Headings (CTH) 14049090 from the supplier 

namely M/s Gia Gia Nguyen Co. Ltd., Vietnam. During the F. Y. 

2017-18, the importer had filed total 18 Bills of Entry, as listed in 

Annexure-A of the Show Cause Notice, at Pipavav. Due to wrong 

declaration as “for the tanning purpose”, the importer had availed 

basic customs duty exemption in respect of all 18 Bills of Entry 

under Sl. No. 116 of Customs Notification No. 46/2011-Cus dated 

01.06.2011, as amended thereby foregoing payment of total 

differential Customs Duty amounting to Rs. 38,94,707/-  plus 

interest as applicable.  

 

ii. On implementation of self-assessment in filing of Bills of Entry, 

obligation lies on the part of importer at the time of filing of Bill of 

Entry with correct declaration in all aspect. However, for the sake 

of duty exemption in the instant case, the importer has wrongly 

claimed BCD exemption under Sl. No. 116 of Customs Notification 

No. 46/2011-Cus dated 01.06.2011, as amended and not paid the 

correct and due duties of customs. In terms of Section 28(4) of the 

Customs Act, 1962, the importer has not only given wrong 

declaration but also claimed undue benefit of said notification by 
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mis-declaring classification and suppressing the fact that imported 

goods were not meant for dyeing / tanning purpose as stipulated 

for claim of said notification benefit.  

 

iii. Shri Vimal Misra, Partner of the importer firm in his voluntary 

statement dated 07.02.2018 tendered under Section 108 of the 

Customs Act, 1962 stated that he was not having any document in 

support of the claim that the imported goods i.e. “Cashew Husk” 

have been used in dyeing or tanning. He also admitted that he had 

wrongly claimed the benefit of the said Customs Notification No. 

46/2011-Cus dated 01.06.2011, as amended. He also admitted 

that he is engaged in trading of “Cashew Husk”. The imported 

cashew husk has been further sold to domestic traders only as 

may be verified from sales invoices and statements of the 

customers. However, the benefit of notification No. 46/2011-Cus 

dated 01.06.2011, as amended for imported Cashew Husk under 

CTH 14049090 can be claimed only for imported goods meant for 

dyeing or tanning purpose. Shri Vimal Mishra also undertook to 

make payment of the applicable differential duty.  

 

iv. The import of Cashew Husk falling under CTH 14049090 from 

suppliers of ASEAN countries under AIFTA is allowed for 

exemption of Basic Customs Duty as mentioned in Customs 

Notification No. 46/2011-Cus dated 01.06.2011, as amended vide 

Notification No. 63/2016-Cus dated 31.12.2016, Cashew Husk is 

mentioned at Sl. No. 116 for import from all ASEAN member 

countries wherein the rate of Basic Customs duty for import of 

Cashew Husk from Vietnam is NIL. However, it is clearly 

mentioned in Sl. No. 116 of the Customs Notification No. 63/2016-

Cus dated 31.12.2016 that “Vegetable materials used primarily 

as boom or brushes (e.g. broom corn piassava etc.) and raw 

vegetable materials of kind used primarily in dyeing or 

tanning”. Thus, it is condition framed in the notification itself that 

the goods for dyeing or tanning only are entitled for exemption.  
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v. During the investigation, it is observed that the importer M/s 

Fortune Exports, Ahmedabad is a trader and Cashew Husk 

imported by them is not used for dyeing or tanning purpose. 

Hence, in view of the Customs Notification No. 46/2011-Cus dated 

01.06.2011, as amended, it appears that the said imported Cashew 

Husk does not meet the condition of its ultimate consumption for 

dyeing or tanning purpose to avail Customs Notification No. 

46/2011-Cus dated 01.06.2011, as amended, and therefore, the 

same is not eligible for the benefit of exemption under Sl. No. 116 

of Customs Notification No. 46/2011-Cus dated 01.06.2011, as 

amended. 

 

vi. In terms of Section 17 of the Customs Act 1962, read with Board’s 

Circular No. 10/2016-Customs dated 15.03.2016, Public Notice 

No. 04/2016 dated 28.03.2016 issued by the Principal 

Commissioner of Customs, Visakhapatnam and Public Notice No. 

5/2016/CCP/JMR dated 31.03.2016, neither the importer opted 

for manufacturing purpose not did they seek any guidance from 

the Customs Officials. 

 

vii. The importer appears to have intentionally chosen not to declare 

before the Customs Authorities at the time of clearance of such 

goods the fact that the use of said imported “Cashew Husk” is not 

known to him. The importer rather opted CTH 14049090 of 

“Cashew Husk” for dyeing or tanning purpose just to wrongly avail 

the benefit of Customs Notification No. 46/2011-Cus dated 

01.06.2011, as amended, thereby indulging themselves in wilful 

suppression and misrepresentation of facts in order to avail wrong 

and undue benefit of exemption from duty to the tune of Rs. 

38,94,707/- (as per Annexure – A to this SCN) by availing the 

condition of Customs Notification No. 46/2011-Cus dated 

01.06.2011, as amended.  

 

viii. In view of the above, the importer appeared to have rendered the 

“Cashew Husk” valued at Rs. 1,20,04,027/-   in respect of eighteen 

Bills of Entry (As per Annexure – A of the Show Cause Notice) liable 
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to confiscation under the provisions of Section 111(m) and 111(o) 

of the Customs Act, 1962.  

 

ix. In view of the above, the importer appears to have rendered 

themselves liable for penalty under the provisions of Section 114A 

of the Customs Act, 1962.  

 

x. Shri Vimal Mishra, active partner of M/s. Fortune Exports, 

Ahmedabad, in his Statement dated 07.02.2018 stated that the 

exemption applicable to vegetable materials under CTH 14049090 

used primarily in dyeing or tanning was availed for import of 

Cashew Husk by his firm. He had submitted all the documents 

which included ASEAN certificate to the customs authorities for 

import of the goods and accordingly the CHA (Customs Broker) 

had filed bill of entry claiming benefit of the Notification. He 

admitted that he neither submitted nor is he having any document 

in support of the claim that the goods imported have been used in 

dyeing or tanning. He was aware that the said Cashew Husk is 

used mainly in manufacture of Kattha for coloring and as animal 

feed. In this way, Shri Vimal Mishra was well aware that that the 

imported goods i.e. Cashew Husk are not being used for the 

purpose stipulated in the Notification. However, he deliberately 

mis-stated and wrongly claimed the benefit of the exemption by 

approving checklists of wrong description “For Tanning Purpose”. 

He was also aware that mis-declaration of the classification would 

lead to evasion of the Customs Duty and will render the goods 

liable to confiscation. This willful and deliberate mis-declaration 

and mis-statement of the classification of the imported goods on 

the part of Shri Vimal Mishra with an intention to pay lesser 

customs duty has rendered himself liable for penalty under the 

provisions of Section 112 and 114AA of the Customs Act. 1962. 

 

xi. Shri N.G. Pillai, Customs Broker Licence No. R-21/91, has filed all 

the bills of entry of Cashew Husk on behalf of the importer. Being 

expert, qualified and licenced person, they were expected to guide 

the importer correctly and work only in accordance with the law. 
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However, he prepared checklists with the descriptions which were 

not the part of the original description of the goods as mentioned 

in the invoices. Thus, he assisted and abetted the importer in mis-

declaring the imported goods Cashew Husk by wrongly declaring in 

the bills of entry that the same were “For Tanning Purpose”. This 

Act and omission on the part of the Shri N G Pillai, CHA, resulted 

in contravention of Section 46 and rendered the imported goods 

liable to confiscation under Section 111(m) of the Customs Act, 

1962 and thereby rendering himself liable to penalty under Section 

112 and 114AA of the Customs Act. 1962. 

 

13.1     The above discussed facts of the case with applicable legal 

intrusive culminated into issuance of Show Cause Notice F. No. 

DRI/AZU/JRU-24/2018 dated 12-12-2019 by the Joint Director, 

Directorate of Revenue Intelligence, Ahmedabad Zonal Unit, Ahmedabad 

to M/s. Fortune Exports wherein they were required to show cause as to 

why: 

 

(i) The benefit of exemption Notification No. 46/2011-Cus dated 

01.06.2011 as amended claimed in respect of Eighteen (18) Bills of 

Entry (as per Annexure-A to the SCN) by them for import of 

“Cashew Husk” under CTH 14049090 should not be denied to them 

as the said imported “Cashew Husk” does not meet the end use as 

stipulated in the said Notification; 

 

(ii) The imported “Cashew Husk” in respect of said eighteen Bills of 

Entry (As per Annexure-A to this SCN) valued at Rs. 1,20,04,027/- 

(Rupees One Crore Twenty Lakhs Four Thousand Twenty-Seven 

Only) should not be held liable for confiscation under the provisions 

of Section 111(m) and 111(o) of the Customs Act; 

 

(iii) The differential duty amounting to Rs. 38,94,707/- (Rs. Thirty-

Eight Lakhs Ninety-Four Thousand Seven Hundred Seven) (as per 

Annexure-A to the Show cause notice) in respect of said eighteen 

Bills of Entry filed by the importer should not be demanded / 
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recovered from them in terms of Section 28(4) of the Customs Act, 

1962; 

 

(iv) Interest as applicable in respect of eighteen Bills of Entry filed by 

importer should not be demanded / recovered under Section 28AA 

of the Customs Act, 1962; 

 

(v) Penalty under Section 114A and 114AA of the Customs Act. 1962 

should not be imposed upon them; 

 
13.2  Further, in the Show Cause Notice it was also proposed to 

impose penalty under Section 112 and Section 114 AA of the Customs 

Act, 1962 upon Shri Vimal Sureshbhai Mishra, Partner of M/s. Fortune 

Exports and Shri N. G. Pillai, Customs Broker Licence.  

 

Reply to Show Cause Notice: 

14.1  The importer and its partner Shri Vimal Mishra filed 

identical replies to show cause notice vide their letter dated 17-02-2020, 

received on 24-02-2020, wherein they stated that they are regular 

importer of cashew husk, classified under Chapter Sub-heading 

14049090, from Vietnam and are availing the benefit of custom 

Notification No. 46/2011–Customs dated 01.06.2011 as amended.; that 

they are trader and selling the same to the actual users for obtaining 

tanning & dyeing material for leather. 

 

14.2  The Noticee further stated that they have been called by the 

DRI Ahmedabad Zonal Unit and DRI Regional Unit Jamnagar for 

investigation and subsequently, Pipavav Customs resorted to provisional 

assessment of our Bills of Entries under Bond and 100% Bank 

Guarantee which was subsequently lowered to 50% and then 25% on 

intervention of the Chief Commissioner; that they have filed a Special 

Leave Application No.1448 of 2019 before the Hon’ble High Court of 

Gujarat praying to waive the BG and since the matter is pertaining to 

interpretation of Notification, DRI had no jurisdiction, however the 

Customs department has to decide the matter and inquiry by DRI might 

be stopped. 
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14.3  The Noticee further stated that the Hon’ble High Court of 

Gujarat vide their order dated 19.06.2019 categorically observed that, 

they were entitled for exemption under Customs Notification 

No.46/2011, asked the Customs Department to waive the Bank 

Guarantee. The Hon’ble High Court prima facie ruled in respect of the 

non-justification of inquiry however Hon’ble High Court did not 

intervene, maintaining the sanctity of DRI, and left it to the wisdom of 

the DRI to continue the inquiry which resulted into issuance of the 

present Show Cause Notice. 

 

14.4  The Noticee stated that basic crux of the issue is the correct 

interpretation of “Primary” word in the Notification; that the allegation 

that Cashew Husk used for dyeing or tanning only be entitled for 

exemption under Notification No.-46/2011-Cus. is not correct view and 

the interpretation has been invented by DRI officer only and there is no 

clarification of Government of India, Ministry of Finance, Department of 

Revenue through TRU or Customs wing of CBIC; that the interpretation 

that the impugned goods “can only” be used for tanning and dyeing 

purpose was of DRI, Ahmedabad/Lucknow only and has no support from 

any other agency or their own organization in as much this product is 

being imported through various other Customs Houses including Nhava 

Sheva, Chennai and various other ICDs by our competitors before, 

during and after this investigation, and supplying to the same set of 

merchant traders and actual users to whom we were supplying, before 

this investigation took place. 

 

14.5  The Noticee further submitted that all the 18 B/Es as 

mentioned in impugned SCN were assessed, finally, by the Pipavav 

Custom Houses, as the assessing officer had no doubt about our 

eligibility for exemption under Notification no.-46/2011-Cus dated 

1.06.2011 and it was on direction from the DRI, Jamnagar, the Customs 

House had started to resort to provisional assessment; that there is no 

dispute about the classification of “Cashew Husk” under Chapter Sub-

Heading No.-14049090; that to a captioned CPGRAM NO 

CBOEC/E/2018/03748 by another importer of the “Cashew Husk” at 

Mundra Port, the Mundra Customs had confirmed that Cashew Husk 
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falls under HSN Code 14049090; that since the impugned goods were 

imported from “Vietnam” and falling under Chapter Sub-Heading No.- 

14049090 it is rightly exempted.  

 

14.6  The Noticee produced relevant portion of the Notification No.-

46/2011-Cus. dated 1.06.2011 and stated that the Notification is very 

clear as crystal which says that any Vegetable materials used primarily 

as broom or brushes (e.g. broom corn piassava etc.) and raw vegetable 

materials of kind used primarily in dyeing or tanning and imported from 

any country mentioned in Appendix I is fully exempted and if imported 

from Philippines is subjected to 10% Customs Duty.  

 

14.7  The Noticee further stated that only condition prescribed in 

the notification is that the importer proves to the satisfaction of the 

Deputy Commissioner of Customs or Assistant Commissioner of 

Customs, as the case may be, that the goods in respect of which the 

benefit of this exemption is claimed are of the origin of the countries as 

mentioned in Appendix I, in accordance with provisions of the  Customs 

Tariff [Determination of Origin of Goods under the Preferential Trade 

Agreement between the Governments of Member States of the 

Association of Southeast Asian Nations (ASEAN) and the Republic of 

India] Rules, 2009, published in the notification of the Government of 

India in the Ministry of Finance (Department of Revenue), No. 189/2009-

Customs (N.T.). 

 

14.8  The Noticee further stated that there is no such other 

condition prescribed in the said notification that this product should 

“only” be used for tanning or dyeing purpose; that therefore, the DRI’s 

allegation that this exemption is eligible for manufacturer of “tanning 

and dyeing” has come out of blue and DRI officer’s own invention. The 

DRI officer’s lacked understanding that “Primarily” is not synonyms of 

“Only”, but entirely a different word with different meaning altogether. 

 

14.9  The Noticee further stated that word “Primarily” is very 

important here. As per dictionary.com the meaning of “Primarily” is 

[“adverb- for most part: mainly (e.g.‘around 80% of personal computers 
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are used primarily for word processing”)], as per Cambridge dictionary, 

“mainly”, as per Merriam Webster, “chiefly” as per Oxford dictionary, “for 

most part: mainly”; that none of the dictionary says the meaning of 

“Primarily” is equal to “Only”; that it is to be understood that why the 

word “Primarily “has been used in this Notification.  

 

14.10  The Noticee further stated that from the above submissions, 

it can be observed that if a substance used to derive for more than 80 

percent for a particular item, it can be said that particular substance is 

primarily used for that particular item; that in their case, if cashew husk 

is being used as a tanning for more than 80 per cent, the condition of the 

notification is satisfied; that further this cashew husk is imported 

normally for the tanning purpose only and the supplier of the goods also 

maintained that they are supplying this to be used as tanning agent; that 

the supplying country very well understanding that this being used as 

tanning and dying agent, to the extent, they have certified it, and as an 

importer we fulfil all the condition, there is no reason to deny the 

exemption to us; that if Customs desire and for their satisfaction, they 

can produce end-use certificate from any authority as they notify, though 

it has not been prescribed in the notification. 

 

14.11  The Noticee further stated that it is understood that the list 

of items for which exemption required or sough for are being finalized by 

the countries involved in the ASEAN agreement; that while making 

exemption, the intentions are also taken care off. Understanding very 

well that a particular item can be used as one or more operation/product 

and for making more than the intended item, the countries involved in 

the agreement waive off its minor deviation from intended use; that in 

this case also understanding that while deriving Cutch from the Cashew 

Husk, a minor quantity of Katha can also be derived, and same has been 

ignored; that understanding, the mind set of Customs of this regions, by 

using “word” “primarily”, they have given leverage to deal with this issue; 

that under AIFTA, the signatory parties have been given the free hand for 

Safeguard of domestic products, however inserted certain condition to it 

and it is understood that officially no such safeguard has been notified 

against this product yet by India. 
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14.12  The Noticee enclosed an article titled on Tannase Production 

from cashew husk by solid state fermentation published by International 

Journal of Advanced Biological Research which confirms that the cashew 

husk (anacardium Ocidenlale) has tanning contents to the extent of 65 

per cent (+ - 10 per cent) as such cashew husk qualifies as tannin agent. 

 

14.13  The Noticee submitted that they have never denied that their 

actual users were not obtaining “Katha” out of the “Cashew Husk” 

imported and sold by them; that they in their affidavit under oath before 

the Hon’ble High Court of Gujarat, said to the Hon’ble High Court and all 

other authorities including Prime Minister of India informed that the 

actual users obtain about 5% to 7% “Kattha” out of these imported 

products, however more than 80% is “Cutch” which was being used in 

tanning purpose; thus this product was being used “Primarily” used for 

tanning purpose only, thus meeting the condition of exemption.  

 

14.14  With reference of statement of Shri Amit Manwani, Purchase 

Manager of M/s. Awadh Food Products, Kanpur the Noticee stated that 

in answer to 1 of Senior Intelligence officer, DRI, Jamnagar he had 

categorically mentioned that out of 100 Kg. “Cashew Husk”, they are 

obtaining 80 to 85 Kgs “Cutch” and 5 Kgs “Kattha” and remaining is 

waste; that Shri. Vinod Kumar, Maheshwari of M/s. Brijraj Agro 

Products Pvt. Ltd, also in his statement before the same officers informed 

that they were obtaining 5% “Kattha” out of this product. 

 

14.15  The Noticee further stated that there is no ambiguity on this 

issue and 5% Kattha was being obtained from the “Cashew Husk”, 

however 80 to 85% “Cutch” is being obtained from this products, thus 

meet the condition that it was being used for Primarily to obtain a 

product which was being used for tanning. 

 

14.16  The Noticee referred to the order passed by the Hon’ble High 

Court of Gujarat in case of SLP No.- 1448/2019 filed by them and stated 

that Hon’ble High Court has clearly observed that Customs Authorities 

cannot bring in their own interpretation of wording given in the 

notification and viewed from the wording used and their common 
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parlance meaning as understood by all; that they placed reliance on the 

case law of M/s. ITC Ltd. v. Commissioner of Central Excise, New Delhi - 

JT 2004 (7) S.C. 409 = 2004 (171) E.L.T. 433 and Inter Continental 

(India) vs. Union of India reported in (2002) 43 (2) GLR 1337 and this 

decision was confirmed by the Hon’ble Supreme Court as could be seen 

from the order reported in 2008 SCC Online SC 22.  

 

14.17  The Noticee submitted that they or their buyer or actual user 

never claimed that they were never obtaining 100% “Cutch” a liquor used 

for tanning purpose out of the impugned goods “Cashew Husk”, but they 

categorically said that they were also obtaining 5% to 7% “Katha” out of 

this material. It is also to submit that “Kattha” is also a tanning and 

dyeing material; that they also produced the extract of Wikipedia about 

the use of “Catechu” or “Kattha” 

 

14.18  The Noticee stated that therefore, as per DRI’s perception if 

the actual manufacture derived some “Kattha” out of the impugned 

goods “Cashew Husk” and as per their perception if it is only used for 

tanning, then also the impugned goods is qualified for the exemption 

under the said notification; that the DRI had never investigated in to, as 

to what was the ultimate usage of the “kattha” derived from the 

impugned goods, imported by us and they merely relied on the statement 

of Shri Amit Manwani, Purchase Manager of M/s. Awadh Food Products, 

Kanpur and Shri. Vinod Kumar, Maheshwari of M/s. Brijraj Agro 

Products Pvt. Ltd, that Kattha was sold to Pan Masala Manufacturer and 

no substantiating evidence have been created by DRI to prove this 

charge. 

 

14.19  The Noticee stated that as regarding DRI’s dictate and 

Customs Authorities insistent based on DRI’s dictate about an 

undertaking and end use certificate that the impugned goods required to 

be used “only” for dyeing has not been intended and prescribed in the 

said notification as observed by the Hon’ble High Court of Gujarat in 

their order passed in case of SLP No.- 1448/2019 filed by them. 
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14.20  The Noticee on this issue also placed put reliance upon a 

notification No. 12 of 2012 dated 17.03.2012 to support their submission 

that wherever the exempted goods are permitted to be cleared on 

securing the end use then the Government of India itself provides for the 

same by incorporating in the exemption notification itself; that the 

Custom Notification No.12 of 2012 dated 17.03.2012 contains these facts 

as could be seen from the conditions which have been enumerated on 

page 7 onwards in the notification like condition No.7 which requires 

importer to furnish an undertaking to the Deputy Commissioner of 

Custom or the Assistant Commissioner of Customs, as the case may be, 

that the wine shall be used as sacramental wine as per entry 94, which 

provides some concession to imported wine if it is imported as 

sacramental wine; that similarly, entry No.-300 of the said notification, 

was covered by condition No.31 requiring an importer to furnish an 

undertaking qua end use; that as per reading of Notification dated 

1.6.2011 and its subsequent amendments so far as Cashew Husk 

product is concerned in juxtaposition of other product, it would become 

amply clear that author of notification would clear as Cashew Husk is 

concerned has not insisted for any assurance or undertaking from 

importer for end use and therefore, the attempt on the part of DRI in 

seeking information qua end use and probing on this aspect and 

subjecting the import cargo of Cashew Husk would amount to enlarging 

the scope of the notification in favour of revenue where the same is not 

provided explicitly; that this is impermissible to create artificial 

impediment in the way of the importers when the Government of India 

has created none; that the only condition of the notification in respect to 

Sl.No.116 is general and i.e., the importer proves to the satisfaction of 

the Deputy Commissioner of Customs or Assistant Commissioner of 

Customs, as the case may be, that the goods in respect of which the 

benefit of this exemption is claimed are of the origin of the countries as 

mentioned in Appendix I, in accordance with provisions of the  Customs 

Tariff [Determination of Origin of Goods under the Preferential Trade 

Agreement between the Governments of Member States of the 

Association of Southeast Asian Nations (ASEAN) and the Republic of 

India] Rules, 2009, published in the notification of the Government of 

India in the Ministry of Finance (Department of Revenue), No. 189/2009-
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Customs (N.T.) and placed reliance on the case law of Dunlop India Ltd. 

& Madras Rubber factory Ltd. Vs Union of India and Others  (2002-TIOL-

647-SC-CUS-LB) and Raj Export Vs National Aluminium Co. Ltd 1996 

(87) ELT 349 (Ori),  

  

14.21  On the point misdeclaration of goods vis-à-vis invoice and 

Bills of Entry the Noticee stated that it was alleged that the description of 

the goods was “Cashew Husk” in the invoice, however to avail the benefit 

of the notification we have inserted the word “tanning purpose” that they 

submitted that the Chapter Sub-Heading 14049090; that Heading 1404 

read as “Vegetable products not elsewhere specified or included” means 

any vegetable which are not mentioned in 1401 to 1403 are classified in 

this Heading and 14049090 reads as “Others” means any products 

which were not classified in other Sub-headings of 1404 are classified in 

14049090. Since, “Cashew Husk” is not classified or figured in any of the 

Sub-heading of 1404 or even 1401 to 1403, it was correctly classified 

under 14049090 and been confirmed by Customs and correctly finally 

assessed by Pipavav Customs officers.  

 

14.22  The Noticee further submitted that it was alleged that the 

description in the invoice was “Cashew Husk” whereas in the B/E we 

had declared it as “Cashew Husk for tanning purpose” and they have 

mis-declared it with an intention to avail the exemption under 

Notification No.-46/2011-Customs dated 1.06.2011; that in this regard it 

is submitted that the supplier of the products are least concerned with 

the final use of the product and they have invoice it as “Cashew Husk” as 

per name of the products; that however this product was being used 

“Primarily as Tanning Material”, they have correctly declared it as 

“Cashew Husk primarily used for tanning material”, it was amply proved 

by them and even the investigation of DRI, wherein two manufacturers  

categorically mentioned that they were obtaining “Cutch” a product being 

used for tanning, 85% to 90% and thus as per Notification condition it 

was being used “Primarily” for tanning purpose, thus condition of the 

Notification had been met, however it was DRI’s perception that this 

should “Exclusively”, “Solely” and “Only” be used for tanning purpose 

and since some actual user had manufactured some 5% “Kattha” out of 
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this products, therefore DRI was of the opinion that we were not entitle 

for exemption.  

 

14.23  The Noticee therefore stated that it is a perception of DRI 

that we had mis-declared the product and we understand that even DRI’s 

own investigation, it was proved that of “Cashew Husk” our actual users 

had manufactured 85% to 90% tanning materials and thus goods are 

eligible for exemption. 

 

14.24  The Noticee with reference to confessional statement of Shri. 

Vimal Mishra, Partner of the Company, stated that the SCN alleged that 

the Partner of the company in his Statement given under Section 108 of 

the Customs Act, 1962 had voluntarily confessed that their firm was not 

entitled for exemption as end user of the product “Cashew Husk” 

imported by them was used to produce “Kattha”; that they have denied 

that their actual users were not obtaining “Katha” out of the “Cashew 

Husk” imported by them and sold by them. That they, in their affidavit 

under oath before the Hon’ble High Court of Gujarat, said to the Hon’ble 

High Court and all other authorities including Prime Minister of India 

informed that the actual users produce about 5% to 7% “Kattha” out of 

these imported products, however 80% is “Cutch” which was being used 

in tanning purpose; that thus this product was being used “Primarily” 

used for tanning purpose only, thus meeting the condition of exemption. 

 

14.25  The Noticee further stated that DRI officers came to his office 

and resident with search warrant and gave him an understanding that 

the impugned goods would exclusively use for tanning purpose only, as 

alleged in their SCN also, and as per their intelligence the actual users 

were producing “Kattha” out of the impugned product as such then they 

were not entitled for exemption under Notification No-46/2011-Cus. 

Dated 1.06.2011; that he was under pressure of the DRI and given a 

statement and as if DRI made him an expert to interpreted a tax statue, 

on which various long drawn litigation still pending at Apex court of 

India; that since he is not an expert or judge to decide the interpretation 

of a legal statue, the confession obtained out of him by DRI is farce and 

illegal; that the literally meaning of “Confession” is “a signed statement or 
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act of admitting that one has committed a particular crime or are being 

ashamed or embarrassed about.”; that therefore, it appears that, he as 

partner of this company was not a right person to interpret a legal 

statue, which DRI taken out of him,, was not proper and should not 

sustain in the eyes of an adjudicator. 

 

14.26  The Noticee termed that the it is in-conclusive investigation 

and based on assumption; that the DRI in para 4 of the impugned SCN 

alleged that the “Cashew Husk” is classifiable under CTH 14049090 and 

BCD exemption under Sl. No. 46/2011- Customs dated 1.06.2011 as 

amended was limited to the condition against the said CTH for import of 

“Cashew Husk” only for dyeing or tanning purpose; that in para 5 it has 

been alleged that……The said benefit is available to import under AIFTA 

for the said imported goods, if it is for use in dyeing or tanning purpose 

only (highlighted in SCN also) as specified at Sl. No.-116 of Notification 

No.-63/2016-Cus dated 31.12.2016. Whereas, in their conclusion of the 

investigation in Sub-para (ii), (v) and (vii) of Para 11 it was concluded 

that the “exemption shall be available only to the goods primarily used in 

dyeing and tanning” and since the actual user had not used the said 

goods “primarily” for dyeing and tanning; that therefore DRI is not clear 

about their stand, whether they mean “Primarily” means “Only” or 

“Exclusively” or “Solely”, as they have not cleared their stand as such the 

entire SCN is based on presumption and assumption and their own 

understanding about the English language. 

 

14.27  The Noticee further submitted that if DRI considers “Only” 

and “Primarily” as synonymous, then they are wrong and it will not be 

correct understanding of English language or a new dictionary is 

required to be rewritten favoring such interpretation about English 

language. “Only” and “Primarily” are two different word and has two 

different meaning and both are nowhere near to synonymous; that the 

entire enquiry of DRI is rest on, it’s lack of understanding on these two 

words and even after the Hon’ble High Court of Gujarat in their 

impugned order lengthy discussed the meaning of “Primarily” given in 

the said notification; that despite of the said clarification by the Hon’ble 
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High Court, DRI did not relented and issued this SCN on premise that 

“Primarily” used in the said Notification has meaning of “Only. 

 

14.28  The Noticee further stated that impugned SCN covers total 

18 Bills of Entries, as mentioned in para 7 of the SCN, for import of 

678.617 MT of Cashew Husk; that the DRI had not taken statements of 

all buyers, however they had taken statement of only six buyers out of 

which only two were actual user and rest were traders and they had sold 

further and the impugned goods ultimately been used by actual user 

only; that  Shri Amit Manwani, Purchase Manager of M/s. Awadh Food 

Products, Kanpur and Shri. Vinod Kumar, Maheshwari of M/s. Brijraj 

Agro Products Pvt. Ltd., had clarified that they had manufactured CT 

liquor named ‘cutch’ out of the impugned goods, which was tanning 

material only and they also said they also obtained approx. 5% Kattha 

out this material; that since these two have informed that that they are 

obtaining approx. 5% Kattha out of the impugned goods purchased by 

us, DRI had come to the conclusion that all other end user, who had 

purchased impugned material from other traders to whom they have 

sold, also manufactured “Kattha” out of these impugned goods, which an 

assumption and DRI had not gone into the logical end of the issue as 

such this investigation was incomplete; that there may be chances that 

other manufacturer might not have obtained “Kattha” at all and drained 

it in gutter and might have obtained it but sold to tanners only as 

“Kattha” is also a tanning material as discussed hereinabove; that 

therefore DRI failed to prove conclusively that all the manufacturer had 

obtained “Kattha” out of the “Cashew Husk” imported by them under 

regular B/Es as mentioned in the said SCN and had been sold to other 

than tanners. 

 

14.29  The Noticee while further carrying the arguments stated that 

all the B/Es as mentioned in the SCN were legally filed in the ICEGATE 

by their CHA and all required documents were filed and then all the 

B/Es were finally assessed by the assessing officer; that the SCN is 

based on interpretation of the Notification No.- 46/2011-Cus. Dated 

01.06.2011 on the whims and fancy and there is no support from any 

other agency viz; Customs Policy Wing or TRU nor even by DRI HQ 
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issuing any Alert Circular or Advisory, the case is purely based on 

assumption of the local official; that since goods have been legally 

imported under regular B/Es and assessed by Customs Authorities and 

met the condition of the notification that it may be “Primarily” used for 

tanning purpose and all the actual user of the goods have “Primarily” 

used it for tanning purpose only; that the DRI has failed to prove that the 

said goods were not “Primarily” used for tanning purpose, but 

maintained that it should “Only” be used for tanning purpose and 

obtaining 5% “Kattha” out of it not permissible; that it is lack of 

understanding on part of DRI that the manufacturers are obtaining 

“Kattha” from the residue of the “Cutch” and if they do not obtain it they 

have to throw the residue; that they have submitted enough 

material/literature to prove that “Kattha” is also a tanning material and 

being derived from various vegetable products such as bark of oak tree, 

Khair wood, Areca nut, Gambeer, including Cashew Husk; that if any 

actual user had obtained “kattha” out of the “Cashew Husk” and since 

“Kattha” is also a tanning agent, the entire cargo qualifies for exemption 

under Notification No- 46/2011 dated 1.06.2011; that however DRI failed 

to prove that this “Kattha” was being used for other than the purpose of 

tanning by carrying on the investigation up to the actual user of 

“Kattha”, instead they relied on statements of only two manufacturers of 

“Cutch” and “Kattha” and concluded their investigation under 

assumption that all other actual users also sold their Kattha to Pan 

Masala manufacturer; that thus this investigation was inconclusive and 

therefore DRI had failed to prove that even the “Kattha” manufactured 

out of “Cashew Husk” was actually used in other than the tanning 

purpose. 

 

14.30  The Noticee while not admitting but for the sake of argument 

stated that suppose DRI has a case and said goods were not exclusively 

used for tanning and dyeing purpose only, then also DRI’s investigation 

is inconclusive in as much as, they have not inquired till the end buyer 

and take their testimonies as to where the end product had been used, 

whether they had obtained only “Kattha” or tanning material also been 

derived?; that further, the DRI had recorded the statements of two of the 

actual users, who informed that they had obtained 5% Kattha and 80 to 
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85% “Cutch” which a tanning material, then also the impugned good is 

entitle for proportionate percentage of exemption for part of that cargo 

which was being used to obtain “Cutch” a tanning material and placed 

reliance on Para 18 of order of Hon’ble High Court of Gujarat in case of 

SLP No.- 1448/2019 filed by them. 

 

14.31  The Noticee further submitted that the adjudication 

Authority is bound to consider the observation of the Hon’ble High Court 

of Gujarat in case of SLP filed by them that the cargo in question, prima-

facie deserve to be treated as covered by exemption notification; that the 

Hon’ble High Court further stated that at the same time, a question 

arises as to whether Court need to stop the inquiry and probing, the 

Hon’ble Court in its all wisdom allowed the investigation to maintain 

sanctity of the DRI to the extent that the DRI may reconsider their action 

whether to continue this investigation and respect the Hon’ble High 

Court’s observation, however, DRI issued SCN based on assumption and 

half cooked investigation to the extent they even not concluded to the 

extent that all the goods covered under the impugned SCN were 

ultimately used to obtain Kattha by all the end users, instead they relied 

on the statement of only two the actual users; that they they should have 

carried out their investigation to all the actual users who purchased 

impugned goods from their traders. 

 

14.32  The Noticee further stated that Hon’ble High Court further 

observed that when prima-facie, words of notification were clear, the 

importer of such cargo cannot be put to greater hardship than required 

for securing the realization of dues in the event of duty becomes leviable 

and then allowed them to clear the pending cargo without the security of 

a Bank Guarantee.  

 

14.33  The Noticee also stated that DRI instead of respecting the 

sanctity of Hon’ble High Court and went ahead with their SCN based on 

presumption and assumption which Hon’ble High Court had observed on 

various occasion in their order dated 19.06.2019; that submitted the 

leaned Counsel for the Customs Department requested for staying of the 

order of the Hon’ble High Court dated 19.06.2019 for release of cargo 
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without BG, for four weeks, so as to approach the Hon’ble Supreme 

Court, the Hon’ble High Court had refused to stay the order; that based 

on above observation of Hon’ble High Court of Gujarat, it is submitted 

that this SCN would not have been issued by a decorated agency like 

DRI, based on very flimsy ground putting the importer on pecuniary loss 

and hardship and allowing the other importer from other part of country 

viz; from Nhava Sheva, Chennai, Delhi ICD etc., without any hindrance 

was absolutely partial and bad on part of DRI administration. 

 

14.34  The Noticee further stated that the Show Cause Notice is 

time barred as the Bills of Entries as mentioned in the SCN were already 

finally assessed by the time DRI had started their investigation; that in 

their declaration before the Pipavav Customs House was “Cashew Husk” 

5mm to 12mm (for tanning purpose)”; that they have maintained the 

same description throughout; that through their letter No- EF/CH-

01/PIP/AHD, dated 8th June 2018, they had informed the Deputy 

Director, Directorate of Revenue, Jamnagar, copy to Additional Director, 

DRI, Ahmedabad and Deputy Commissioner of Customs, Custom House, 

Pipavav that they are importing “Cashew Husk” which were primarily 

being used to obtain “Cutch” a raw-material used for tanning of leather, 

however, they also informed that some actual users used to obtain 5% to 

8% “Kattha” out of this materials, and they have also under oath before 

the Hon’ble High of Gujarat maintained the same fact; that since this 

product used for tanning and dyeing purpose “only” be, is an 

interpretation of DRI, Jamnagar only and the assessing officer at the 

Custom House had never interpreted it the way DRI Jamnagar 

interpreted it; that if, assessing officer would have asked the use of the 

products, we would have definitely given them the required information, 

however assessing officer never had any objection and doubt in his mind 

hence all the B/Es mentioned in the SCN were finally assessed by him; 

that since we have not concealed any material facts before the Customs 

Authorities, invocation of Section 28(4) is not sustainable in as much as 

they had neither colluded with any person to evade the duty nor 

suppressed any material facts nor any willful mis-statement was made 

before any authority.  
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14.35  The Noticee with reference to charged that they have not 

declared/mis-declared  the end use of the “Cashew Husk” in terms of 

Public Notice No.-05/2016/CCP/JMR regarding implementing Integrated 

Declaration under Indian Customs Single Window submitted that they 

were initially declaring our goods under GNX200 for manufacturing 

purpose, however on insistent of the then Deputy Commissioner of the 

Customs, Pipavav, they had started declaring under GNX100 as he was 

in opinion that we were trader and falls under GNX100 category only; 

that it is further submitted that this procedure is a new window in the 

ICEGATE and the Customs department has not issued any elaborated 

instruction, circular or reading material for the education of importer, 

trade and manufacturer in India, as being done by European Union and 

US Customs though, we are replicating such system in India, without 

giving much publicity of such new for educating its users. 

 

14.36  The Noticee stated that before onset of their firm in import of 

“Cashew Husk” in June 2017, there was not much competition in the 

market and there were very few importers were there, importing this 

items after availing the exemption benefit of Notification No.46/2011- 

Customs; that they were importing from various ICD in Delhi, Uttar 

Pradesh, Chennai and JNPT; that since June 2017, their firm had 

captured the market and become one of the largest importer of “Cashew 

Husk”, because of their aggressive marketing and relation with overseas 

supplier; that then, one of the unscrupulous importer had filed a 

complaint that this product was being used for manufacture of Katha 

and was being imported through Pipavav and Mundra; that even one 

bogus importer who had imported a singleton import was made to pay 

the duty so that DRI can take action against others; that their 

competitors who were importing the said items before their investigation 

started, during their investigation and even after their investigation 

availing the exemption under the same notification which they are being 

denied by the DRI. 

 

14.37  The Noticee stated that their same buyer, who had given 

their statement before DRI, are purchasing this product from their 
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competitors, when their import was stopped due to DRI investigation and 

due to DRI investigation they had to suffer heavy loses.  

 

14.38  The Noticee stated that the during the course of this 

investigation and after this investigation this product were/are being 

imported from other Custom Port/ICD by our competitors, availing the 

exemption under impugned Notification and submitted that concerned 

B/Es pertaining to other Customs Houses.  

 

14.39  With reference to proposal of confiscation of the goods the 

Noticee stated that all the B/Es as mentioned in the SCN were legally 

filed in the ICEGATE by their CHA and all required documents were filed 

and then all the B/Es were finally assessed by the assessing officer; that 

the SCN is based on interpretation of the Notification No.- 46/2011-Cus. 

dated 01.06.2011 by the DRI officers without having any legal backing 

and there is no support from any other agency viz; Customs Policy Wing 

or TRU nor even by DRI HQ issuing any Alert Circular or Advisory, the 

case is purely based on assumption of the DRI; that since goods have 

been legally imported under regular B/Es and assessed by Customs 

Authorities and met the condition of the notification that it may be 

“Primarily” used for tanning purpose and all the actual user of the goods 

have Primarily used it for tanning purpose only; that DRI has failed to 

prove that the said goods were not “Primarily” used for tanning purpose, 

but maintained that it should “Only” be used for tanning purpose and 

obtaining 5% “Kattha” out of it not permissible; that it is lack of 

understanding on the part of DRI that the manufacturers are obtaining 

“Kattha” from the residue of the “Cutch” and if they do not obtain it they 

have to throw the residue; that further, they have submitted enough 

material/literature to prove that “Kattha” is also a tanning material and 

being derived from various vegetable products such as bark of oak tree, 

Khair wood, Areca nut, Gambeer, including Cashew Husk; that if If any 

actual user had obtained “kattha” out of the “Cashew Husk” and since 

“Kattha” is also a tanning agent, the entire cargo qualifies for exemption 

under Notification No- 46/2011 dated 1.06.2011; that however DRI failed 

to prove that this “Kattha”was being used for other than the purpose of 

tanning by carrying on the investigation up to the actual user of 
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“Kattha”, instead they relied on statements of only two manufacturers of 

“Cutch” and “Kattha” and concluded their investigation under 

assumption that all other actual users also sold their Kattha to Pan 

Masala manufacturer; that thusthis investigation was inconclusive and 

therefore DRI had failed to prove that even the “Kattha” manufactured 

out of “Cashew Husk” was actually used in other than tanning purpose, 

therefore goods is not liable for confiscation. 

 

14.40  On the proposal of imposition of penalty the Noticee stated 

that the all the B/Es as mentioned in the SCN were legally filed in the 

ICEGATE by their CHA and all required documents were filed and then 

all the B/Es were finally assessed by the assessing officer; that the SCN 

is based on interpretation of the Notification No.- 46/2011-Cus. Dated 

1.06.2011 on the whims and fancy of the DRI officers and there is no 

support from any other agency viz; Customs Policy Wing or TRU nor even 

by DRI HQ issuing any Alert Circular or Advisory, the case is purely 

based on assumption of the DRI; that since they had not concealed any 

material facts before the Customs Authorities, invocation of Section 28(4) 

is not sustainable in as much as they had neither colluded with any 

person to evade the duty nor suppressed any material facts nor any 

willful mis-statement was made before any authorit; that since Section 

28(4) is not sustainable, penalty under Section 112 and 114A not 

sustainable.  

 

15.1  M/s. N. G Pillai, Customs Broker, vide his letter dated 17-

02-2020, received on 25-02-2020, filed reply to show cause notice 

wherein they stated that they have been called by the DRI Ahmedabad 

Zonal Unit and DRI Regional Unit Jamnagar for investigation and have 

submitted all documents, as asked, and also recorded their statements 

and also of buyers of M/s. Fortune Export (herein after as “importer”); 

that subsequently, Pipavav Customs resorted to provisional assessment 

of our Bills of Entries under Bond and 100% Bank Guarantee which was 

subsequently lowered to 50% and then 25% on intervention of 

Honourable Chief Commissioner; that the said importer had filed a 

Special Leave Application No.- 1448/2019 praying to waive the BG and 

since the matter is pertaining to interpretation of Notification, DRI had 
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no jurisdiction, however the Customs department has to decide the 

matter and inquiry by DRI might be stopped. 

 

15.2  The Noticee further stated that the Hon’ble High Court of 

Gujarat vide their order dated 19.06.2019 categorically observed that, we 

were entitled for exemption under Customs Notification No.-46/2011, 

asked the Customs Department to waive the Bank Guarantee, however 

the Hon’ble High Court prima facie ruled in respect of the non-

justification of inquiry however Hon’ble High Court did not intervene, 

maintaining the sanctity of DRI, and left it to the wisdom of the DRI to 

continue the inquiry and issued Show Cause Notice dated 12-12-2019 

wherein they have filed all the all the Bills of Entries of Cashew Husk on 

behalf of the importer; that being Expert, qualified and Licensed person, 

they were expected to guide the importer correctly and work only in 

accordance with the law; that however, it was alleged that they as 

Customs Broker prepared Check List with the description which were not 

the part of original description of the goods as mentioned in the invoices; 

that thus they assisted and abetted the importer in mis-declaring the 

imported goods Cashew Husk by wrongly declaring in the Bills of Entries 

that the same were “for tanning purpose”; that this act and omission on 

part of them, CHA resulted in contravention of Section 46 and rendered 

the imported goods liable to cornification under Section 111(m) of the 

Customs Act, 1962 and thereby rendering themselves liable to penalty 

under Section 112 and 114AA of the Customs Act, 1962.    

 

15.3  The Noticee further stated that as Customs Broker, as per 

CBLR, 2018 they have checked all documents as prescribed; that 

Cashew Husk being a raw vegetable product and it is declared 

for tanning purpose, the same item can be classifiable only on 1404.10; 

that declaration has been made by the said importer either in the Invoice 

or separately and the Certificate of Origin issued by the country of 

export; that this matter has been officially discussed with the 

Commissioner and Chief Commissioner along with the importer also 

intimated to the Chief Commissioner in writing during its Customs 

Clearance; that therefore, the product has proposed for its first check by 

the Port officer to ascertain the classification & P & Q verification before 
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the out of charge made by the department; that the later the issue has 

been raised by investigating agency, the documents was assessed 

provisionally with or without BG; that the department has taken all its 

protective steps on its release with their support. 

 

15.4  The Noticee further stated that they have always made the 

checklist and declared the description in the BOE with the final approval 

from the Importer and the correctness of this statement has been 

accepted by the Importer on their statement also, the same information 

has been given in writing by the Importer voluntarily; that as per the 

allegation in the 3rd para on page 3 of the SCN, it is mentioned that “in 

the BOE No. 3370637 dated 25.09.2017, they do not know the same was 

mentioned as for tanning purpose”, which is not correct because the 

same information has already has already been provided by the Importer 

from the day one the importer started the clearance with us, the import 

documents like declaration from Importer, Bill of Lading and COO are 

clearly shown the word “for tanning purpose”; that they have no other 

option but to declare the full description in the checklist duly approved 

by the Importer uploaded into the Icegate. 

 

15.5  The Noticee further stated that the allegation from page 9 of 

SCN, Sl. No. (ii) it is not correct that there is a mis-declaration, all 

information declared as per the data available and provided by the 

importer; that the material imported were cleared time to time discussion 

had with the senior customs officers in the Commissionerate; that as per 

Clause 6 of the CBLR, 2018, as a Customs Broker, they had taken all 

precaution and checked the document 

 

15.6  As regards to mis-declaration of goods vis-à-vis invoice and 

Bills of Entry they stated that it has been alleged that the description of 

the goods was “Cashew Husk” in the invoice, however to avail the benefit 

of the notification we have inserted the word “tanning purpose; that 

submitted that the Chapter Sub-Heading 14049090; that the Heading 

1404 read as “Vegetable products not elsewhere specified or included” 

means any vegetable which are not mentioned in 1401 to 1403 are 

classified in this Heading and 14049090 reads as “Others” means any 
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products which were not classified in other Sub-headings of 1404 are 

classified in 14049090. Since, “Cashew Husk” is not classified or figured 

in any of the Sub-heading of 1404 or even 1401 to 1403, it was correctly 

classified under 14049090 and been confirmed by Customs and correctly 

finally assessed by Pipavav Customs officers. 

 

15.7  The Noticee further stated that they have asked the Customs 

Pipavav to examine the goods on first check basis to doubly sure that 

whatever had been declared was correct and found correct during the 

examination; that further they had checked importer’s KYC and other 

details and found to be a genuine importer in as much the importer till 

this date stick to their version; that there was no prohibition to import 

the said goods by trader in the import policy nor the notification 

prohibits traders to import the said goods; that there was no end use 

certificate condition prescribed in the Notification; that though, there is 

no ambiguity in the condition nor usage of the same by the end user, as 

these goods were actually “primarily” used for tanning, however, not 

admitting but suppose the perception of the DRI is correct, even though 

it is not look out of the Custom Broker to chase the goods till end nor 

prescribed in the CBLR, 2018; that therefore they have not mis-declared 

anything. 

 

15.8  The Noticee further submitted that it was alleged that the 

description in the invoice was “Cashew Husk” whereas in the B/E they 

had declared it as “Cashew Husk for tanning purpose” and we have mis-

declared it with an intention to avail the exemption under Notification 

No.-46/2011-Customs dated 1.06.2011; that the supplier of the products 

are least concerned with the final use of the product and they have 

invoice it as “Cashew Husk” as per name of the products; that however 

this product was being used “Primarily as Tanning Material”, they have 

correctly declared it as “Cashew Husk primarily used for tanning 

material”, it was amply proved by them and even the investigation of DRI, 

wherein two actual used categorically mentioned that they were 

producing “Cutch” a product being used for tanning, 85% to 90% and 

thus as per Notification condition it was being used “Primarily” for 

tanning purpose, thus condition of the Notification had been met, 
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however it was DRI’s perception that this should “Exclusively”, “Solely” 

and “Only” be used for tanning purpose and since some actual user had 

manufactured some 5% “Kattha” out of this products, therefore DRI was 

of the opinion that they were not entitle for exemption.  

 

15.9  The Noticee further stated that t is a perception of DRI that 

they had mis-declared the product and they understand that even DRI’s 

own investigation, it was proved that of “Cashew Husk” our actual users 

had manufacture 85% to 90% tanning materials and thus goods were 

eligible for exemption. 

 

15.10  The Noticee further submitted that, not admitting but if 

perception of the DRI was correct, then also the importer had never 

revealed to them that the said product was not entirely or solely be used 

for tanning purpose and in his statement Shri Vimal Mishra, Director of 

the company ever confessed that this fact was ever revealed to CHA; that 

therefore, if any mis-declaration was done by importer, they I am as 

CHA, not privy to such mis-declaration and placed reliance on the case 

laws of Shiva Khurana [2019 (367) ELT 550 (Del)] = 2019-TIOL-178-HC-

DEL-CUS, M/s P CAWASJI AND COMPANY Vs COMMISSIONER OF 

CENTRAL EXCISE (2020-TIOL-219-CESTAT-MUM), COMMISSIONER OF 

CUSTOMS (EXPORTS)  Vs I SAHAYA EDIN PRABHU PATRIOT FREIGHT 

LOGISTICS SYSTEMS (2015-TIOL-212-HC-MAD-CUS), SHRI SANJAY 

DAVE Vs COMMISSIONER OF CUSTOMS, KANDLA (2009-TIOL-549-

CESTAT-AHM), C.R. Shukla vs. Commissioner of Customs, Mumbai -

2005(187).ELT.31 (Tri.Mumbai) = 2005-TIOL-530-CESTAT-MUM 

 

15.11  The Noticee further stated that the whole issue pertains to 

interpretation of “Primary” word in the Notification; that the allegation 

that Cashew Husk used for dyeing or tanning only be entitled for 

exemption under Notification No.-46/2011-Cus. is not correct view and 

the interpretation has been invented by DRI officer only and there is no 

clarification of Government of India, Ministry of Finance, Department of 

Revenue through TRU or Customs wing of CBIC. The interpretation that 

the impugned goods “can only” be used for tanning and dyeing purpose 

was of DRI Jamnagar/Lucknow only and has no support from any other 
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agency or their own organization in as much this product is being 

imported through various other Customs Houses including Nhava Sheva, 

Chennai and various other ICDs by our competitors before, during and 

after this investigation, and supplying to the same set of merchant 

traders and actual users to whom they were supplying, before this 

investigation took place. 

 

15.12  The Noticee further stated that all the 18 B/Es as mentioned 

in impugned SCN were assessed, finally, by the Pipavav Custom Houses, 

as the assessing officer had no doubt about their eligibility for exemption 

under Notification no.-46/2011-Cus dated 1.06.2011 and it was on 

direction from the DRI, Jamnagar, the Customs House had started to 

resort to provisional assessment; that there is no dispute about the 

classification of “Cashew Husk” under Chapter Sub-Heading No.-

14049090; that to a captioned CPGRAM by another importer of the 

“Cashew Husk” at Mundra Port, the Mundra Customs had confirmed 

that Cashew Husk falls under HSN Code 14049090; that since the 

impugned goods were imported from “Vietnam” and falling under 

Chapter Sub-Heading No.- 14049090 it is rightly exempted.  

 

15.13  The Noticee while referring to Notification No.-46/2011-Cus. 

dated 1.06.2011 that the said Notification is very clear as crystal; that 

the notification says that any Vegetable materials used primarily as 

broom or brushes (e.g. broom corn piassava etc.) and raw vegetable 

materials of kind used primarily in dyeing or tanning and imported from 

any country mentioned in Appendix I is fully exempted and if imported 

from Philippines is subjected to 10% Customs Duty.  

 

15.14  The Noticee further stated that the only condition prescribed 

in the notification is that the importer proves to the satisfaction of the 

Deputy Commissioner of Customs or Assistant Commissioner of 

Customs, as the case may be, that the goods in respect of which the 

benefit of this exemption is claimed are of the origin of the countries as 

mentioned in Appendix I, in accordance with provisions of the  Customs 

Tariff [Determination of Origin of Goods under the Preferential Trade 

Agreement between the Governments of Member States of the 
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Association of Southeast Asian Nations (ASEAN) and the Republic of 

India] Rules, 2009, published in the notification of the Government of 

India in the Ministry of Finance (Department of Revenue), No. 189/2009-

Customs (N.T.). 

 

15.15  The Noticee further stated that there no such other condition 

prescribed in the said notification that this product should “only” be 

used for tanning or dyeing purpose only; that therefore the DRI’s 

allegation that this exemption is eligible for manufacturer of “tanning 

and dyeing” has come out of blue and DRI officer’s own invention. The 

DRI officer’s lacked understanding that “Primarily” is not synonyms of 

“Only”, but entirely a different word with different meaning altogether. 

 

15.16  The Noticee further stated that the word “Primarily” is very 

important here; that as per dictionary.com the meaning of “Primarily” is 

[“adverb- for most part: mainly (e.g.‘around 80% of personal computers 

are used primarily for word processing”)], as per Cambridge dictionary, 

“mainly”, as per Merriam Webster, “chiefly” as per Oxford dictionary, “for 

most part: mainly”; that none of the dictionary says the meaning of 

“Primarily” is “Only”; that it is to be understood that why the word 

“Primarily “has been used in this Notification.  

 

15.17  Thus, the Noticee stated that from the above it can be said 

that if a substance used to derive for more than 80 percent for a 

particular item, it can be said that particular substance is primarily used 

for that particular item; that in their case, if cashew husk is being used 

as a tanning for more than 80 per cent, the condition of the notification 

is satisfied; that further this cashew husk is imported normally for the 

tanning purpose only and the supplier of the goods also maintained that 

they are supplying this to be used as tanning agent; that the supplying 

country very well understanding that this being used as tanning and 

dying agent, to the extent, they have certified it, and as an importer we 

fulfil all the condition, there is no reason to deny the exemption to them; 

that if Customs desire and for their satisfaction, they can produce end-

use certificate from any authority as they notify, though it has not been 

prescribed in the notification. 
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15.18  The Noticee further stated that it is understood that the list 

of items for which exemption required or sough for are being finalized by 

the countries involved in the ASEAN agreement; that while making 

exemption, the intentions are also taken care off. Understanding very 

well that a particular item can be used as one or more operation/product 

and for making more than the intended item, the countries involved in 

the agreement waive off its minor deviation from intended use. In this 

case also understanding that while deriving Cutch from the Cashew 

Husk, a minor quantity of Katha can also be derived, and same has been 

ignored; that understanding, the mind set of Customs of this regions, by 

using “word” “primarily”, they have given leverage to deal with this issue; 

that under AIFTA, the signatory parties have been given the free hand for 

Safeguard of domestic products, however inserted certain condition to it 

and it is understood that officially no such safeguard has been notified 

against this product yet by India. 

 

15.19  The Noticee also enclosed a article titled on Tannase 

production from cashew husk by solid state fermentation published by 

International Journal of Advanced Biological Research which confirms 

that the cashew husk (anacardium Ocidenlale) has tanning contents to 

the extent of 65 per cent (+ - 10 per cent) as such cashew qualifies as 

tannin agent. 

 

15.20  The Noticee submitted that they have never denied that their 

actual users were not obtaining “Katha” out of the “Cashew Husk” 

imported by them and sold to them; that they, in their affidavit under 

oath before the Hon’ble High Court of Gujarat, said to the Hon’ble High 

Court and all other authorities including Prime Minister of India 

informed that the actual users produce about 5% “Kattha” out of these 

imported products, however 95% is “Cutch” which was being used in 

tanning purpose; that thus this product was being used “Primarily” used 

for tanning purpose only, thus meeting the condition of exemption.  

 

15.21  The Noticee further submitted that Shri Amit Manwani, 

Purchase Manager of M/s. Awadh Food Products, Kanpur in his 

statement under Section 108 Customs Act, 1962 to the question number 
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1 of Senior Intelligence officer, DRI, Jamnagar categorically mentioned 

that out of 100 Kg. “Cashew Husk”, they are obtaining 80 to 85 Kgs 

“Cutch” and 5 Kgs “Kattha” and remaining is waste; that Shri Vinod 

Kumar, Maheshwari of M/s. Brijraj Agro Products Pvt. Ltd, also in his 

statement before the same officers informed that they were obtaining 5% 

“Kattha” out of this product. 

 

15.22  The Notice that there is no ambiguity on this issue and 5% 

Kattha was being obtained from the “Cashew Husk”, however 80 to 85% 

“Cutch” is being obtained from this products, thus meet the condition 

that it was being used for Primarily to obtain a product which was being 

used for tanning and placed reliance on the order of Hon’ble High Court 

of Gujarat order passed in case of SLP No.- 1448/2019, M/s. ITC Ltd. v. 

Commissioner of Central Excise, New Delhi - JT 2004 (7) S.C. 409 = 

2004 (171) E.L.T. 433; Inter Continental (India) vs. Union of India 

reported in (2002) 43 (2) GLR 1337 which was  confirmed by the Hon’ble 

Supreme Court as could be seen from the order reported in 2008 SCC 

Online SC 22.  

 

15.23  The Noticee further submitted that the Noticee or their buyer 

or actual user never claimed that they were never obtaining 100% 

“Cutch” a liquor used for tanning purpose out of the impugned goods 

“Cashew Husk”, but they categorically said that they were also obtaining 

5% “Katha” out of this material; that “Kattha” is also a tanning and 

dyeing material; that they also produced extract of Wikipedia about the 

use of “Catechu” or “Kattha” 

 

15.24  The Noticee stated that therefore, as per DRI’s perception if 

the actual manufacture derived some “Kattha” out of the impugned 

goods “Cashew Husk” and as per their perception if it is only used for 

tanning, then also the impugned goods is qualified for the exemption 

under the said notification. DRI had never investigated in to, as to what 

was the ultimate usage of the “kattha” derived from the impugned goods, 

imported by them and they merely relied on the statement of Shri Amit 

Manwani, Purchase Manager of M/s. Awadh Food Products, Kanpur and 

Shri. Vinod Kumar, Maheshwari of M/s. Brijraj Agro Products Pvt. Ltd, 
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that Kattha was sold to Pan Masala Manufacturer and no substantiating 

evidence have been created by DRI to prove this charge. 

 

15.25  The Noticee further stated that as regarding DRI’s dictate 

and Customs Authorities insistent based on DRI’s dictate about an 

undertaking and end use certificate that the impugned goods required to 

be used “only” for dyeing has not been intended and prescribed in the 

said notification they placed reliance on the Order passed in of SLP No.- 

1448/2019 filed by the before the Hon’ble High Court of Gujarat. 

 

15.26  The Noticee further stated that regarding this issue they 

placed reliance upon a notification No. 12 of 2012 dated 17.03.2012 to 

support their submission that wherever the exempted goods are 

permitted to be cleared on securing the end use then the Government of 

India itself provides for the same by incorporating in the exemption 

notification itself. The Custom Notification No.12 of 2012 dated 

17.03.2012 contains these facts as could be seen from the conditions 

which have been enumerated on page 7 onwards in the notification like 

condition No.7 which requires importer to furnish an undertaking to the 

Deputy Commissioner of Custom or the Assistant Commissioner of 

Customs, as the case may be, that the wine shall be used as sacramental 

wine as per entry 94, which provides some concession to imported wine if 

it is imported as sacramental wine; that similarly, entry No.-300 of the 

said notification, was covered by condition No.31 requires importer to 

furnish an undertaking qua end use; that as per reading of notification 

dated 1.6.2011 and its subsequent amendments so far as Cashew Husk 

product is concerned in juxtaposition of other product, it would become 

amply clear that author of notification would clear as Cashew Husk is 

concerned has not insisted for any assurance or undertaking from 

importer for end use and therefore, the attempt on the part of DRI in 

seeking information qua end use and probing on this aspect and 

subjecting the import cargo of Cashew Husk would amount to enlarging 

the scope of the notification in favour of revenue where the same is not 

provided explicitly; that this is impermissible to create artificial 

impediment in the way of the importers when the Government of India 

has created none; that the only condition of the notification in respect to 
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Sr. No. 116 is general and i.e., the importer proves to the satisfaction of 

the Deputy Commissioner of Customs or Assistant Commissioner of 

Customs, as the case may be, that the goods in respect of which the 

benefit of this exemption is claimed are of the origin of the countries as 

mentioned in Appendix I, in accordance with provisions of the  Customs 

Tariff [Determination of Origin of Goods under the Preferential Trade 

Agreement between the Governments of Member States of the 

Association of Southeast Asian Nations (ASEAN) and the Republic of 

India] Rules, 2009, published in the notification of the Government of 

India in the Ministry of Finance (Department of Revenue), No. 189/2009-

Customs (N.T.) and placed reliance on the case law of Dunlop India Ltd. 

& Madras Rubber factory Ltd. Vs Union of India and Others  (2002-TIOL-

647-SC-CUS-LB)  and Raj Export Vs National Aluminium Co. Ltd 1996 

(87) ELT 349 (Ori) 

 

15.27  The Noticee with reference to confessional statement of Shri. 

Vimal Mishra, Partner of the Company, on which SCN has been relied 

stated that that DRI in the SCN alleged that the Partner of the company 

in his Statement given under Section 108 of the Customs Act, 1962 had 

voluntarily confessed that their firm was not entitled for exemption as 

end user of the product “Cashew Husk” imported by them was used to 

produce “Kattha”; that in this regard, they have never denied that our 

actual users were not obtaining “Katha” out of the “Cashew Husk” 

imported and sold by them; that they in their affidavit under oath before 

the Hon’ble High Court of Gujarat, said to the Hon’ble High Court and all 

other authorities including Prime Minister of India informed that the 

actual users produce about 5% “Kattha” out of these imported products, 

however 95% is “Cutch” which was being used in tanning purpose; that 

thus, this product was being used “Primarily” used for tanning purpose 

only, thus meeting the condition of exemption. 

 

15.28  The Noticee further stated that the DRI officers came to his 

office and resident with search warrant and have him an understanding 

that the impugned goods would exclusively use for tanning purpose only, 

as alleged in their SCN also, and as per their intelligence the actual users 

were producing “Kattha” out of the impugned product as such then they 



Document Identification No: 20200471MM00006QA827 

 
OIO No: 01/Additional Commissioner/2020-2021 dated: 24-04-2020     

passed by the Additional Commissioner, Customs (Preventive), Jamnagar 

Page 66 of 66 
 

were not entitled for exemption under Notification No-46/2011-Cus. 

Dated 1.06.2011; that the was under pressure of the DRI and given a 

statement and as if DRI made him an expert to interpreted a tax statue, 

on which various long drawn litigation still pending at Apex court of 

India; that since he is not an expert or judge to decide the interpretation 

of a legal statue, the confession obtained out of him by DRI is farce and 

illegal; that the literally meaning of “Confession” is “a signed statement or 

act of admitting that one has committed a particular crime or are being 

ashamed or embarrassed about.”; that therefore, it appears that, he as 

partner of this company was not a right person to interpret a legal 

statue, which DRI taken out of him, was not proper and should not 

sustain in the eyes of an adjudicator and referred to order of Hon’ble 

High Court of Gujarat in case of SLP No.- 1448/2019 filed by them 

 

15.29  The Noticee further submitted that the adjudication 

Authority may kindly consider the observation of the Hon’ble High Court 

of Gujarat in case of SLP filed by them that the cargo in question, prima-

facie deserve to be treated as covered by exemption notification; that the 

Hon’ble High Court further stated that at the same time, a question 

arises as to whether Court need to stop the inquiry and probing, the 

Hon’ble Court in its all wisdom allowed the investigation to maintain 

sanctity of the DRI to the extent that the DRI may reconsider their action 

whether to continue this investigation and respect the Hon’ble High 

Court’s observation, however, DRI issued a SCN based on assumption 

and half cooked investigation to the extent they even not concluded to 

the extent that all the goods covered under the impugned SCN were 

ultimately used to obtain Kattha by all the end users, instead they relied 

on the statement of only two the actual users; that instead they should 

have carried out their investigation to all the actual users who purchased 

impugned goods from our traders. 

 

15.30  The Noticee further stated that Hon’ble High Court further 

observed that when prima-facie, words of notification were clear, the 

importer of such cargo cannot be put to greater hardship than required 

for securing the realization of dues in the event of duty becomes leviable 
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and then allowed them to clear the pending cargo without the security of 

a Bank Guarantee. 

 

15.31  The Noticee further stated that DRI instead of respecting the 

sanctity of Hon’ble High Court and went ahead with their SCN based on 

presumption and assumption which Hon’ble High Court had observed on 

various occasion in their order dated 19.06.2019; that the learned 

Counsel for the Customs Department requested for staying of the order 

of the Hon’ble High Court dated 19.06.2019 for release of cargo without 

BG, for four weeks, so as to approach the Hon’ble Supreme Court which 

was refused to stay the order  

 

15.32  The Noticee stated that all the B/Es as mentioned in the 

SCN were legally filed in the ICEGATE by them on behalf of importer and 

all required documents were filed and then all the B/Es were finally 

assessed by the assessing officer; that SCN is based on interpretation of 

the Notification No.- 46/2011-Cus. Dated 1.06.2011 on the whims and 

fancy of the DRI officers and there is no support from any other agency 

viz; Customs Policy Wing or TRU nor even by DRI HQ issuing any Alert 

Circular or Advisory, the case is purely based on assumption of the DRI. 

Since we have not concealed any material facts before the Customs 

Authorities, invocation of Section 28(4) is not sustainable in as much as 

they had neither colluded with any person to evade the duty nor 

suppressed any material facts nor any willful mis-statement was made 

before any authority; that since Section 28(4) is not sustainable, penalty 

under Section 112 and 114A not sustainable.  

 

Records of Personal Hearing: 

16.1  Personal hearing in the case of M/s. Fortune Exports and 

Shri Vimal Mishra, its partner was held on 26-02-2020 which was 

attended by Shri Vimal Mishra during which he reiterated the 

submission made by them in writing. They further submitted that the 

notification has to be read as it is, no word can be taken out or inserted, 

word used “primarily” can’t be substituted by the word solely, 

exclusively, only, specifically, etc. and they submitted various decision in 

this regards.  
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16.2  Shri Mishra further stated that the same goods are being 

cleared at other ports and submitted copies of relevant Bills of Entry and 

it is covered by the decision of CESTAT in the case of Volvo; that the 

decision of Hon’ble High Court of Gujarat is in their favor on merits. Also 

the decision has been accepted by the department, it is binding on the 

department particularly when no new fact adverse to their claim have 

been brought on record by the investigating agency other than those 

already existing at the time of hearing took before the Hon’ble High Court 

of Gujarat. 

 

16.3  Shri Mishra further argued that RTI details are showing 

clearances under notification with benefit; that Katha is also used as 

tanning material; that only 5%  to 7% of Katha is derived and no case on 

merit for duty and penal action and the show cause notice is required to 

be set aside. 

 

17.  Personal hearing in the case of M/s N. G. Pillai was held on 

26-02-2020, which was attended by Shri N. G. Pillai himself, during 

which he claimed that they have just filed Bill of Entry on the basis of 

the information provided by importer. Shri Pillai further stated that even 

on merits there is no case of demand of duty due to any suppression and 

it relates to interpretation. Hence, no penalty can be imposed. 

 

Discussion and findings: 

18.  I have carefully gone through the entire case records and the 

submissions made in writing, as well as orally with relevant entry in the 

Notification No. 46/2011-Cus dated 01.06.2011 and applicable 

provisions of law. I find that following questions are arising before me for 

consideration in the present adjudication: 

 

(i) Whether the benefit of exemption Notification No. 46/2011-Cus 

dated 01.06.2011, as amended, availed in respect of eighteen Bills 

of Entry by the said importer for import of “Cashew Husk” under 

CTH 14049090 is liable to be denied to them as the said imported 

“Cashew Husk” is not used only for obtaining tanning material, as 

alleged in the Show Cause Notice?  



Document Identification No: 20200471MM00006QA827 

 
OIO No: 01/Additional Commissioner/2020-2021 dated: 24-04-2020     

passed by the Additional Commissioner, Customs (Preventive), Jamnagar 

Page 66 of 66 
 

(ii) Whether the imported “Cashew Husk” in respect of said eighteen 

Bills of Entry (Rupees One Crore Twenty Lakhs Four Thousand 

Twenty-Seven Only) should be held liable for confiscation under the 

provisions of Section 111(m) and 111(o) of the Customs Act, 1962.? 

 

(iii) Whether differential duty amounting to Rs. 38,94,707/- (Rs. Thirty-

Eight Lakhs Ninety-Four Thousand Seven Hundred Seven) (as per 

Annexure-A to the Show cause notice) in respect of said eighteen 

Bills of Entry filed by the importer should be demanded / recovered 

from the said importer in terms of Section 28(4) of the Customs Act, 

1962 along with interest as applicable under Section 28AA of the 

Customs Act, 1962? 

 

(iv) Whether the said importer is liable for penal action under Section 

114A and 114AA of the Customs Act. 1962? 

 
(v) Whether Shri Vimal Mishra, Partner of the said importer firm is 

liable for penal action under Section 112 and 114AA of the 

Customs Act, 1962? 

 
(vi) Whether Shri N. G. Pillai, Customs Broker is liable for penal action 

under Section 112 and 14AA of the Customs Act, 1962? 

 

19. Whether the benefit of exemption Notification No. 
46/2011-Cus dated 01.06.201, as amended, availed in 
respect of eighteen Bills of Entry by the said importer 
for import of “Cashew Husk” under CTH 14049090 is 
liable to be denied to them as the said imported “Cashew 
Husk” is not used only for obtaining tanning material, as 
alleged in the Show Cause Notice? 

 
19.1  I find that the Show Cause Notice proposes to deny the 

benefit of Notification No. 46/2011-Cus dated 01-06-2011, as amended 

on the sole grounds that:-  

 

(i) Sl. No. 116 of Notification No. 46/2011-Cus dated 01-06-2011, 

as amended, envisages that benefit of exemption from Basic 

Customs duty is available to Vegetable materials used primarily 

as broom and brushes (e.g. Broom Corn, pisassava, etc) and 
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raw vegetable material of kind used primarily in dyeing and 

tanning, hence primarily should have been the only use; 

 

(ii) the said importer and none of their buyers are actual users of 

the imported goods for dyeing and tanning;  

 
(iii) that in the case of M/s. Brijraj Agro Products Private Limited 

and M/s. Awadh Wood Products it has been alleged that they 

have used the goods for manufacturing of Kattha and Cutch for 

further selling and have not primarily used the goods for dyeing 

and tanning; 

 
(iv) that all the remaining buyers have further sold the cashew 

husk; 

 
(v) that since the goods have not been used by the importer for 

dyeing and tanning purpose but they have twisted the 

description to their convenience by adding the words “For 

tanning purpose”; and 

 
(vi) that Shri Vimal Mishra, Partner of the said importer firm in his 

statement dated 07-02-2018 has accepted the interpretation 

drawn by the investigating agency about use of the goods, 

hence committed deliberate mis-declaration and mis-statement 

of classification of the goods by them with an intention to pay 

lesser customs duty.  

 

19.2  I further find that to substantiate the allegations in the Show 

Cause Notice reliance has been placed on the statements of (i) Shri 

Akash Ashokbhai Patel, Proprietor of M/s. Jayveer Enterpriese, 

Ahmedabad (ii) Shri Mahrendra Manjibhai Thummar, Director of M/s. 

Farmvilla Foods Industries Private Limited, Ahmedabad, (iii) Shri Amit 

Manwani, Purchase Manager of M/s. Awadh Food Products, Kanpur, (iv) 

Shri Bhavik Jagdishbhai Patel, Director of M/s. Ocean Asiatic Private 

Limited, Ahmedabad (v) Shri Viram Jayshukhbhai Bhesaniya, Proprietor 

of M/s. Vedant Agro Overseas, Ahmedabad, (vi) Shri Vinod Kumar 

Maheshwari, Manager of M/s. Brijraj Argo Products Private Limited. Also 
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the documents submitted by M/s. Prabhjot Industry and M/s. Prachi 

Enterprises were relied upon. 

 

19.3  I find that in the entire investigations the classification of the 

product is not challenged. Hence, it is not disputed that the goods are 

classifiable under 1404 90 90 and there is no dispute to it. 

 

19.4   Now the second point that arises is that the words used in 

the said notification is “used primarily in dyeing and tanning” whereas in 

the Show Cause Notice it has been alleged that it should be used only for 

the purpose of dyeing and tanning. I find that interpretation of the 

notification is the flash point of whole dispute.  

 

19.5.1 As per Show Cause Notice I find that Shri Akash Ashokbhai 

Patel, Proprietor of M/s. Jayveer Enterprises, Ahmedabad in his 

statement dated 02-05-2018 have stated that they have traded in 

Cashew Husk bought from the said importer and other traders. It has 

been further stated that his main customer is M/s. Mehta Bishandas & 

Associates, Una, Himachal Pradesh who in turn have sold the goods to 

their sister concern and their sister concern have used the goods 

tanning. Further, on the basis of end use certificate received from M/s. 

Mehta Bishandas & Associates he has issued a certificate that goods 

have been primarily used to extract tanning. 

 

19.5.2 On the other hand I find that the Show Cause Notice alleges 

that it has not been used by the said importer or M/s. Jayveer 

Enterprises for the purpose of dyeing and tanning,  

 

19.5.3 I find the during the statement dated 02-05-2018 Shri Akash 

Ashokbhai Patel have produced the end use certificate dated 08-03-2018 

of M/s. Mehta Bishandas & Company, Unit: Shivambu Internation, Una, 

Himachal Pradesh according to which the goods purchased from M/s. 

Jayveer Enterprises, Ahmedabad have been used primarily to extract 

tannis.  
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19.5.4 I find that this end use certificate produced by M/s. Jayveer 

Enterprises has not been challenged in the Show Cause Notice. Even 

otherwise I find that there is no actual user condition nor there is a 

requirement of end use certificate prescribed in the said notification. 

Thus, I find that the said statement does not support the case as far 

as sale of 2,45,810 Kg of Cashew Husk by the said importer to M/s. 

Jayveer Enterprise is concerned.  

 

19.6.1 I find that Shri Mahendra Manjibhai Thummar, Director 

of M/s. Farmvilla Food Industries Private Limited have stated that he 

has purchased 33,410 Kgs of Cashew Husk from the said importer and 

have sold to M/s. Ocean Agro, Ahmedabad. 

 

19.6.2 In continuation of above I find that Shri Bhavik Jagdish 

Patel, Director of M/s. Ocean Asiatic Private Limited, Ahmedabad in 

his statement has categorically stated that they have sold the Cashew 

Husk to other traders of actual user. It has been further stated that 

apart from the said importer they have also purchased the Cashew Husk 

from M/s. Ocean Agro, Ahmedabad.  

 

19.6.3 Shri Bhavik, further in his statement, stated that they have 

sold Cashew Husk to M/s. Awadh Food Products and M/s. Nan Hemal 

Ago India Limited, who are actual users. Also they have sold the goods to 

M/s. Jayveer Enterprise and M/s. Vedant Agro Overseas, Ahmedabad, 

who are traders. I find the fact that M/s. Awadh Food Products and M/s. 

Nan Hemal Ago India Limited are actual users have not be challenged in 

the investigations.  

 

19.6.4 Upon reading of Para 19.6.1 to 19.6.3, I find that entire 

chain of transaction is clear i.e. Shri Mahendra Manjibhai Thummar, 

Director of M/s. Farmvilla Food Industries Private Limited have sold 

Cashew Husk to M/s. Ocean Agro, Ahmedabad who in turn have sold it 

to M/s. Ocean Asiatic Private Limited, Ahmedabad. Further, it is a fact 

that M/s. Ocean Asiatic Private Limited, Ahmedabad have either sold the 

goods to actual user i.e. M/s. Awadh Food Products and M/s. Nan Hemal 

Ago India Limited or M/s. Jayveer Enterprise.  In the case of M/s. 
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Jayveer Enterprise I find that it has been held that their buyer M/s. 

Mehta Bishandas & Associates he has issued a certificate that goods 

have been primarily used to extract tanning. 

 

19.6.5 Thus, I find that Shri Mahendra Manjibhai Thummar, 

Director of M/s. Farmvilla Food Industries Private Limited and Shri 

Bhavik Jagdish Patel, Director of M/s. Ocean Asiatic Private 

Limited, Ahmedabad are of no help as far as sale of 33,410 Kgs and 

5,600 Kgs of Cashew Husk by the said importer is concerned. 

  

19.7.1 In the case of statement of Shri Viram Jayshukbhai 

Bhesaniya. Proprietor of M/s. Vedant Agro Overseas, I find that in the 

Show Cause Notice it has been stated that they have brought 10,940 Kgs 

of Cashew Husk from the said importer and have sold to various buyers. 

Thus, it has been alleged that the goods have been further traded and 

have not been used for purpose of dyeing and tanning. 

 

19.7.2 Upon perusal of the statement dated 04-05-2018 of Shri 

Viram Jayshukbhai Bhesaniya. Proprietor of M/s. Vedant Agro Overseas 

I find that in answer to Question No. 5 it has been specifically stated that 

“….Only one consignment of 10940 Kg was purchased from M/s Fortune 

Exports and were directly dispatched from godown of M/s. Fortune Export 

shipped to M/s. Awadh Wood Products, Bahraich, UP as buyers i.e. 

Adhvaryou Rahul N., Valsad and The Way Corporation has requested to 

shipped the consignment directly to M/s. Awadh Wood Products, 

Bahraich, UP…..” 

 

19.7.3 I find that this fact of sale had been confirmed by Shri Amit 

Manwani, Purchase Manager of M/s. Awadh Food Products in his 

statement dated 04-05-2019 while giving answer to Question No. 4. 

 

19.7.4 I further find from the statement of Shri Amit that they are 

manufacturer Catch which is further used in tanning of leather. It has 

been further clarified that during the manufacturing process they also 

get 5% of Kathatha, which is a small percentage, of inferior quality vis-

avis Kathatha made from Khair Wood. It has also been confirmed by him 
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that Shri Vimalbhai, Partner of M/s. Fortune Exports knew that they 

were engaged in manufacture of Catch and Kathatha.  

 

19.7.5 Thus, upon joint reading of my findings appearing at 

Para 19.7.1 to 19.7.4, it appears that statement of Shri Viram 

Jayshukbhai Bhesaniya. Proprietor of M/s. Vedant Agro Overseas 

cannot be used to allege that 10,940 Kgs of Cashew Husk was not 

used for dyeing and tanning purpose.   

 

20.1  In continuation of above I find that Show Cause Notice 

alleges that by applying the ratio of 5% that Kaththa was manufactured 

during the process of manufacturing Catch from the total quantity of 

1,66,070 Kgs Cashew Husk it can be said that 33,410 Kgs of Cashew 

Husk was not used in the manufacturing of Catch by M/s. Awadh Food 

Products.  

 

20.2  Likewise I also find that identical analogy has been applied 

in the Show Cause Notice to allege that 33,410 Kgs of Cashew Husk sold 

by the said importer to M/s. BrijRaj Agro Products Limited was not used 

in the manufacturing of catch on the grounds that Shri Vinod Kumar 

Maheswari, Manager of M/s. BrijRaj Agro Products Private Limited in his 

statement dated 17-09-2018 have stated that during the manufacturing 

of Catch they also obtain 5% Kaththa.  

 

20.3  I find that reason for applying this analogy is that the 

Cashew Husk has not been used in manufacture of Catch and some 

Kathatha have been manufactured which is in violation of the 

Notification No. 46/2011-Cus dated 01-06-2011, as amended. 

 

20.4  I find Sl. No. 116 of the Notification No. 46/2011-Cus dated 

01-06-2011, as amended, envisages exemption from Basic Customs duty 

on raw vegetable materials of kind used “primarily” in dyeing in 

tanning.  

 

20.5  I find that this dispute in the case of said importer had 

reached before the Hon’ble High Court of Gujarat and their Lordship in 
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their judgment dated 19-06-2019 in Special Civil Application No. 1448 of 

2019, filed by M/s. Fortune Exports V/s. Commissioner of Custom, 

Jamnagar and others, have specifically held that: 

 

12. Learned Counsel for the petitioner has contended that notification is 

question does not require any assurance or undertaking qua end 

use of imported cargo called Cashew Husk covered by the 

notification and the learned author has also contended that where 

the author of exemption notification has intended to secure the 

exemption based upon end use, has also provided requirement of 

clearing the same by calling upon the importer to furnish 

undertaking, assurance, etc. to this effect as narrated hereinabove.  

 

13. It is also required to be noted that the respondents could not 

controvert this aspect at all nor have the respondents pointed out 

anywhere from the records that there is any provision incorporated 

in the subject notification and its amendment indicating that the 

invocation of such cargo will have to specify end use of the product 

and cargo by furnishing undertaking and/or assurance. …… 

 

14. The plain and simple reading of the exemption provisions in the 

original notification dated 01.06.2011 and its subsequent 

amendment do not provide for any “end use” assurance…. 

 

15. The action of customs authorities ………word of notification. In the 

instant case, the plain and simple reading of notification, which 

provide the word ‘primarily’ which need to be incorporated correctly. 

’Primarily’ word used in the notification would clearly indicate that 

the author of the notification also did not expect 100% end usage as 

envisaged, else, the word ‘primarily’ would not have been 

mentioned in the notification. The dictionary meaning, relied upon 

the counsel for the petitioner, deserves to be set out as under: 

 

 “primarily means 1. Essentially; mostly; chiefly; principally” 
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Thus, the plain and simple dictionary meaning of ‘primarily’ needs 

no further elaboration and therefore, one can safely say that cargo 

in question was required to be viewed from the wording used in the 

notification and their common parlance meaning as understood by 

all: 

 

20.6  Thus, I find that the Hon’ble High Court has held that there 

is no requirement of end use prescribed in the Notification No. 46/2011-

Cus dated 01-06-2011, as amended. Further, word “primarily’ have been 

explained at length in the judgment. I also find that no appeal has been 

filed against the order dated 19-06-2019 of the Hon’ble High Court. 

Thus, the judgment has bearing on this proceeding, particularly when no 

new facts adverse to the importer’s claim, have been brought in the show 

cause notice dated 12-12-2019, than those available and considered by 

the Hon’ble High Court while delivering above said decision dated 19-06-

2019. 

 

20.7  I further find that investigation have not proved categorically 

that what exact quantity of the Cashew Husk was not primarily used for 

dyeing and tanning. I find that there is no clear cut and clinching 

evidence so as to fasten the duty liability upon the said importer.  

 

20.8  I find that the quantity of Cashew Husk proposed to be not 

used of dyeing and tanning purpose in the case of M/s Awadh Wood 

Products and M/s. Brijraj Agro Products is 33,410 Kilograms. The same 

appears in consonance with the logic of 5% Kathatha in the case of M/s. 

Awadh Wood Products.  

 

20.9  However, in the case of M/s. Brijraj Agro Products I find 

from the RUD-4 that the said importer has sold total quantity of 99,910 

Kgs vide 8 different invoices (Sl. No. 45 to 52) and applying analogy that 

only 45% of Cutch was yield from them the quantity used would be 

44,959.500 Kgs and thus remaining quantity would be 54,950.500 Kgs 

and not 33,410 Kgs.  
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20.10  Even otherwise I find that in the Show Cause Notice the 

disputed quantity is 6,78,617 Kilograms whereas the investigation 

appears to be have been done for 7,14,500 Kilograms even without 

considering the quantity of Cashew Husk sold to M/s Awadh Wood 

Products and M/s. Brijraj Agro Products. 

 

21.1  I find that in the Show Cause Notice reliance has been 

placed on the statement dated 07-02-2018 of Shri Vimal Mishra, Partner 

of the said importer firm. I find that in reply to Show Cause Notice Shri 

Mishra has categorically stated that he had tendered the same under 

pressure. I also find that note of the same fact has also been taken by 

their Lordship in their judgment dated 19-06-2019 in Special Civil 

Application No. 1448 of 2019, filed by M/s. Fortune Exports V/s. 

Commissioner of Custom, Jamnagar and others, as under: 

 

“17. This brings court to consider the submission of the learned counsel 

for respondent that there is a statement recorded under Section 108 

of the Customs Act, which may be considered as an admission on 

the part of the petitioners qua end use of the product. The Court is of 

view that petitioner’s counsel prompt rejoinder to this, indicating that 

such statement was not voluntary or without coercion and these 

exits a compliant thereupon also needs to be borne in mind.” 

 

21.2  Thus, I find that the statement dated 07-02-2018 of Shri 

Vimal Mishra has no evidentiary value since he had already made a 

retraction Hon’ble High Court. Even otherwise, I find that Shri Vimal 

Mishra was not shown statements of his various buyers, which are relied 

upon in the Show Cause Notice. Thus these set of statements have been 

rendered inadmissible. 

 

21.3  Without prejudice to above, the said statement is not about 

any fact but it related to agreement or otherwise to a particular 

interpretation of the entry in the Notification No. 46/2011-Cus dated 01-

06-2011, as amended. Therefore, without prejudice to the said statement 

of the importer, correct interpretation of the entry at Sl. No. 116 of 

Notification No. 46/2011-Cus dated 01-06-2011 is required to be drawn.  
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21.4  The imported goods i.e. “Cashew Husk” are raw material for 

obtaining Tanning and Dyeing materials. The allegation made in the 

show cause notice requires the relevant notification to have two 

conditions for the importer to be (i) actual user; (ii) manufacturing 

capacity to obtain tanning and dyeing materials from the importer goods 

and use the same for themselves only. In absence of any such conditions 

in the Notification No. 46/2011-Cus dated 01-06-2011 Sl. No. 146, 

allegations made in this regard are found to be non-sustainable.  

  

21.5  I find that the show cause notice on hand proposes to deny 

the benefit of the said notification by reading what is not therein. I find 

that Hon’ble Apex Court in their judgment in the case of Commissioner 

of customs (Imports), Mumbai V/s. Tullow India Operations Limited 

reported at 2005 (189) ELT 401 (S.C.) has clearly held that exemption 

notification cannot be construed in way which would prove to be 

oppressive in nature. In the case of Commissioner of Customs, Kolkata 

V/s. Rupa & Co. Ltd reported at 2004 (170) ELT 129 (SC) it has been 

held that while interpreting the exemption notification clear and 

unambiguous words are to be given effect to and a construction not 

justified thereupon cannot be used to deny the exemption.  

 

21.6  I find that it has been consistently held by various higher for 

judicial fora that during interpretation of statue addition or amendment 

of words is not permitted. In that instant case the show cause notice 

proposes to amend the word “primarily” with “only”, which is not 

permissible. I find that this view is well supported by the judgment of the 

Hon’ble Apex Court in the case of ITC Limited V/s. Commissioner of 

Central Excise, New Delhi reported at 2004 (171) ELT 433 (SC). I also 

find that act of stretching the interpretation to produce unintended 

results, contrary to the plain language employed in the notification is not 

permissible as held by the Hon’ble Apex Court in the case of 

Commissioner of Central Excise, Meerut V/s. Modi Rubber Limited 

reported at 2001 (133) ELT 515 (S.C.). Identical view has been taken 

by the Supreme Court in the case of H. M. M. Limited V/s. Collector of 

Central Excise, New Delhi reported at 1996 (87) ELT 593 (SC) 

wherein it has been held that exemption notification not only to be 
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construed strictly but also reasonably having regard to the language 

employed therein. Thus “import” or “export” of the words in the 

exemption notification is not legally permissible  

 

21.7  I find that according to the principles of causus omissus 

interpolation and extrapolation of words in the interpretation of statue or 

notification is not permissible as held by the Hon’ble High Court of 

Andhra Pradesh in the case of G. S. Lamba & Sons V/s. State of 

Andhra Pradesh reported at 2015 (324) ELT 316 (AP) and Tribunal in 

the case of Philips India Limited V/s. Commissioner of Customs, 

Mumbai reported at 2004 (166) ELT 49 (Tri. Mumbai). 

 

21.8  I find that Noticee has argued that divergent practice are 

being followed for same goods i.e. at some ports the same are being 

allowed to be cleared under exemption whereas in his case the benefit of 

exemption is not allowed. I find enough force in the argument placed 

before me. I find that such practice has no legal sanctity by applying the 

ratio of the decision of the Tribunal in the case Volvo India Private 

Limited V/s. Commissioner of Customs, Nhava Sheva reported at 

2004 (174) ELT 36 (Tri. Mumbai). 

 

22.  Thus, as discussed above, it is held that benefit of exemption 

of Notification No. 46/2011-Cus dated 01-06-2011, as amended, in 

respect of eighteen Bills of Entry, as detailed in Annexure A of the Show 

Cause Notice, is available to M/s. Fortune Exports for import of Cashew 

Husk under CTH 1404 90 90 

 

23. Whether the imported “Cashew Husk” in respect of said 
eighteen Bills of Entry (Rupees One Crore Twenty Lakhs Four 
Thousand Twenty-Seven Only) should be held liable for 
confiscation under the provisions of Section 111(m) and 111(o) 
of the Customs Act? 

 

23.1  I find that confiscation of the goods have been sought under 

Section 111(m) of Customs Act, 1962, which stipulates that any goods 

which do not correspond in respect of value or in any particular with the 

entry made under this act, for the reason that the said importer has 
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intentionally mis-declared that the goods were for “tanning purpose” with 

an intent to evade the payment of applicable duty of customs. 

 

23.2  In this regard, I find that there is no iota of evidence on 

record to prove that the Cashew Husk have been used for any other 

purpose than primarily for the dyeing and tanning purpose. On the 

contrary the goods ultimately have been used in dyeing and tanning 

purpose. Therefore, in view of my findings appearing supra, it is held 

that there is no mis-declaration made by the said importer in the Bill of 

Entry and accordingly there exists no grounds for ordering confiscation 

of he goods under Section 111(m) of the Customs Act, 1962. 

 

24.1  Another proposal is for confiscation of the goods under 

Section 111(o) of the Customs Act, 1962 which stipulates that if 

condition of exemption of duty is not observed then the goods are held 

liable for confiscation.  

 

24.2  In the instant case I find that there no conditional exemption 

in the Notification No. 46/2011-Cus dated 01-06-2011, as amended, I 

find that my views are duly supported by the judgment dated 19-06-

2019 of the Hon’ble High Court of Gujarat in Special Civil Application No. 

1448 of 2019, filed by M/s. Fortune Exports V/s. Commissioner of 

Custom, Jamnagar.  

 

24.3  Thus, I find no grounds for ordering for confiscation of the 

goods under Section 111(o) of the Customs Act, 1962.  

 

25. Whether differential duty amounting to Rs. 38,94,707/- (Rs. 
Thirty-Eight Lakhs Ninety-Four Thousand Seven Hundred 
Seven) (as per Annexure-A to the Show cause notice) in respect 
of said eighteen Bills of Entry filed by the importer should be 
demanded / recovered from the said importer in terms of 
Section 28(4) of the Customs Act, 1962 along with interest as 
applicable under Section 28AA of the Customs Act, 1962? 

 

25.1  In view of the findings supra, as there is no mis-declaration 

by the said importer and the benefit of exemption of Notification No. 

46/2011-Cus dated 01-06-2011, as amended is admissible to them, I 
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find that there are no legal grounds to fasten upon them the differential 

duty liability, by invoking suppression clause, along with interest. 

 

26. Whether M/s. Fortune Exports are liable for penal action 
under Section 114A and 114AA of the Customs Act, 1962.  

 

26.1  I find that Section 114A of the Customs Act, 1962 provides 

for penalty, equal to duty or interest, so determined under Section 28(8) 

ibid.  However, in view of the findings holding that there exists no 

demand upon M/s. Fortune Exports under Section 28(4) ibid, I hold that 

there is no scope for imposition of penalty under Section 114A ibid. 

 

26.2  As already held in the preceding paras that there is no mis-

declaration by the said importer under the Customs Act, 1962 therefore 

no penalty under Section 114AA ibid is imposable.  

 

27. Whether Shri Vimal Mishra, Partner of M/s. Fortune Exports is 
liable for penal action under Section 112 and 114AA of the 
Customs Act, 1962? 

 

27.1  In view of my earlier holding that the goods are not liable for 

confiscation and there is no mis-declaration, penalty under Section 112 

and 114AA of the Customs Act, 1962 is not imposable upon Shri Vimal 

Mishra, Partner of M/s. Fortune Exports.  

 

28. Whether Shri N. G. Pillai, Customs Broker is liable for penal 
action under Section 112 and 14AA of the Customs Act, 1962? 

 

28.1  I find that in the Show Cause Notice it has been alleged that 

Shri N. G Pillai had filed all Bills of Entry, on behalf of the said importer 

and was required to guide the importer to follow the law. It is also alleged 

that he prepared the check lists with the description which were not part 

of the original description of the goods as mentioned in the invoices. 

Thus, he had abated the said importer by making wrong declaration of 

“for tanning purpose” rendering the goods liable for confiscation under 

Section 111(m) of the Customs Act, 1962 resultantly liable for penal 

action under Section 112 and 114AA ibid. 
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By Speed Post/By Email 

1. M/s. Fortune Exports,  
5, Saudarya Park Society,  
Near Methodist Chruch,  
Maninagar East,  
Ahmedabad 380 008 
Email: info@fortuneagro.co.in 
 
 

  

2. Shri Vimal Suresh Mishra,  
Partner, 
M/s. Fortune Exports,  
5, Saudarya Park Society,  
Near Methodist Chruch,  
Maninagar East,  
Ahmedabad 380 008 
Email: info@fortuneagro.co.in 
 
 

  

3. Shri N. G. Piilai, 
Customs Broker, 
L-9, Sunder Singh Building,  
Mahipalpur, 
New Delhi 110 037 

  

  Email: info@ngpillai.com / info@ sales@ngpillai.com 
 

Copy to: 

1) The Commissioner of Customs (Preventive), Jamnagar.  

 

2) The Joint Director, Directorate of Revenue Intelligence, Ahmedabad 

Zonal Unit, 15, Magnet Corporate Park, Off S. G. Highway, Near 

Sola Over Bridge, Thaltej, Ahmedabad 380 054. 

 
3) The Deputy Director, Directorate of Revenue Intelligence, 

Jamnagar Regional Unit, Plot No. 45, Jampuri Estate, Opp. Deep 

Bhavan, Bedi Bunder Road, Jamnagar 361 008. 

 
4) The Deputy Commissioner, Customs House, Gujarat Pipavav Port 

Limited, Pipavav. 

 
5) The Deputy Commissioner (Recovery / System), Customs (P), Hq. 

Jamnagar. 

 
6) Guard File.  




