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आयु  का कायालय, सीमा शु  (िनवारक), जामनगर 

Office of the Commissioner of Customs (Preventive), Jamnagar 
शारडा हाउस, बेड़ी बंदर माग, पंचवटी के सामने, जामनगर- 836100  

Sarda House, Bedi Bunder Road, Opp. Panchwati Jamnagar- 361008                   
 
                                                                                                
Phone No: 0288-2757518       Fax:  0288-2757539          

Email: adj-custjmr@nic.in 

 
1. फ़ाइल मांक / File Number VIII/10-28/JC/O&A/2020-2021 
   

2. मूल आदेश मांक /   01/Joint Commissioner/2021-22  
Order-in-Original No.  

   

3. ारा पा रत/passed by  

ी महेश कुमार / Shri Mahesh Kumar 
संयु  आयु  /Joint Commissioner, 
सीमा शु  (िनवारक)/Customs (Preventive) 
जामनगर /Jamnagar. 

   

4 
Date of Order/आदेश िदनांक 04-05-2021/ 
Date of issue / आदेश जारी 
िकया 

05-05-2021 

   

5. 

कारण बताओ नोिटस मांक एवं 
िदनांक  F. No. VIII/10-28/JC/O&A/2020-2021 

dated 11-02-2021 Show Cause Notice Number 
& date 

   

6. नोिटसी का नाम / 
 Name of Noticee 

M/s. J. M. Baxi & Co., Jamnagar. 
Bhavnagar 

 

 

  

01 इस आदेश की मूल ित संब त  को िनशु  दान की जाती है । 

 This Order-in-Original is granted to the concerned free of charge. 

  

02 इस आदेश से पीिड़त कोई भी  इस आदेश के खलाफ इस आदेश को ा  करने की 

तारीख से 60 िदन के अंदर सीमा शु  (अपील), 7 वी ं मंिजल, मृदुल टावर, टाइ  ऑफ़ 

इंिडया के पीछे, आ म रोड, अहमदाबाद -380 009 से सामने अपील दायर कर सकता है।  

 Any person being aggrieved by this order may file an appeal against 

this order before the Commissioner of Customs (Appeals), 7th floor, 

Mrudul Tower, Behind Time of India, Ashram Road, Ahmedabad-380 

009  within 60 days from the date of receipt of this order. 

  

03 उ  अपील पर भारतीय ा  अिधिनयम, 1989 (िजस मे रा  की िवधाियका ारा सुधार िकया गया हो ) 

के अंतगत . 0.50 का िटकट ायालय के फीस के प मे लगा होना चािहए जब की इस अपील के साथ 

संल  की गयी ित पर ायालय फीस अिधिनयम, 1870 के अनुछेद I मद 6 के अनुसार 50 पैसे का िटकट  

ायालय फीस के प मे लगा होना चािहए । 
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 The appeal should bear Court Fee Stamp of Rs. .50/- as provided 

under Indian Stamp Act, 1989, modified as may be by the State 

Legislation, whereas the copy of the order attached with this appeal 

should bear a Court Fee Stamp of Rs. 0.50 (Fifty Paisa only) as 

prescribed under Schedule – I, Item 6 of the Court Fees Act, 1870. 

  

04 अपीलीय ापन के साथ शु  भुगतान / जुमाना / अथ दंड का सबूत भी संल  करे अ था सीमा शु  

अिधिनयम, 1962 की धारा 129 के ावधानो ंका अनुपालन ना होने के कारण अपील को खा रज िकया जा 

सकता है। 

 Proof of payment of duty / fine / penalty should also be attached with 

the appeal memo, failing to which appeal is liable for rejection for non-

compliance of the provisions of Section 129 of the Customs Act, 1962.  

  

05 अपील ुत करते समय यह सुिनि त करे की सीमा शु  (अपील) िनयम, 1982 और िस ेट ि या 

( ोसीजर) िनयम, 1982 के सभी िनयमो का पूरा पालन आ है। 

 While submitting the Appeal, the Customs (Appeals) Rules, 1982 and 

the CESTAT (Procedure) Rules, 1982 should be adhered to in all 

respects.  

  

 
06 

इस आदेश के खलाफ आयु  (अपील) के सम    अपील करते समय,  शु  या शु  
और जुमाना िववाद या दंड म ह, जहां अकेले दंड िववाद म है, जहां िववाद या दंड, म मांग 
की ह उस िववाद की रकम के 7.5% के भुगतान करना होगा।  

 An appeal against this order shall lie before the Commissioner (Appeal) 

on payment of 7.5% of the duty demanded where duty or duty and 

penalty are in dispute or penalty, are in dispute or penalty, where 

penalty alone is in dispute.  
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Brief facts of the case: 

The facts of the case in nutshell are that M/s. J. M. Baxi & 

Company, 1st floor, Jalpari, Pratap Palace Road, Opp. Guru Dattatrey’s 

Temple, Jamnagar 361 008 (hereinafter referred to as the Steamer 

Agent/Shipping Agent) were appointed as Steamer Agent passenger 

vessel M. S. Aegean Odyssey. 

1.2  The said Steamer Agent vide their letter Ref. No. 

JMR/AGY/Conversion dated 03-01-2019 informed the Commissioner of 

Customs (P), Jamnagar that passenger vessel M. S. Aegean Odyssey was 

scheduled to arrive at Porbandar from Muscat, Oman, and will visit other 

Indian Ports with passenger /crew on around 9 days therefore the said 

vessel needs to be converted to coastal run from foreign run at Porbandar 

for 9 days. They further stated that they will pay 110% estimated duty 

customs duty on the quantity as declared by the Master at the time of 

coastal conversion of the vessel. 

1.3  The said Steamer Agent vide their another letter Ref. No. 

JMR/AGY/Conversion dated 03-01-2019 requested the Commissioner of 

Customs (P), Jamnagar that they be permitted to file manual Bill of Entry 

for coastal conversion of the said vessel as the same cannot be filed in 

EDI system Therefore the post facto permission to file manual IGM, EGM 

and Bill of Entry for coastal conversion of vessel M S Aegean Odyssey 

was granted by the Commissioner as communicated vide letter F. No. 

VIII/48-20/Sys/Per/PBR/2017-2018 dated 19-02-2019 to the Deputy 

Commissioner, Customs Division, Porbandar with instructions to follow 

the procedure laid down in Public Notice No. 19/2017/CCP/JMR dated 

21-06-2017. 

2.1  However, the said Steamer Agent vide their letter dated 03-

01-2019, citing the Board’s Circular No. 15/2018 dated 04-10-2018, 

submitted that the procedure for payment of customs duty followed in 

earlier case of M. V. Boudicca on 08-10-2018 be allowed in this case. 

They further stated that they duty will be paid, only on the basis of self-

declaration, for the consumption of items only within the territorial limits 

(12 NM from sore of India) and stay in Port for this the ship shall keep 
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the record of time of entry into 12 NM limit while approaching and exiting 

each Indian Port.  

2.2  The said Agents further stated that since this vessel is 

visiting more than one port during the voyage the duty will be initially 

calculated for the stay with an undertaking from the Captain of the ship 

that the duty amounting to the actual consumption to last port will be 

paid on departure of the ship from there within 14 working days of 

evaluation of duty by Porbandar Customs.  Thus, they would not need to 

file various Bills of Entry or carry out conversion to a coastal run and 

duty will be paid on manual TR-6 Challans.  Hence, the said Agent 

executed a Bond for Rs. 60,00,000/- on 03-01-2019 before the Deputy 

Commissioner, Customs Division, Porbandar. 

2.4  The Master of Vessel vide his declaration dated 11-01-2019 

provided, under protest, figures of actual consumption while transit 

through Indian Territorial waters (12 NM from Shore) and during stay at 

ports of Porbandar, Mumbai, Goa and Cochin from 02-01-2019 to 11-

01-2019. 

Sl. No. Item Quantity 
01 HFO Nil 
02 MGO 39.70 M.T 
03 Lubes 0.37 M. T 
04 Cigarettes USD 220.80 / 80 packets 
05 Beer USD 291.64 / 86.46 Litres 
06 Spirits & Wines USD 1562.50 / 421.52 Litres 
07 Hard Liquor USD 695.68 / 51.54 Litres 
08 Provisions  USD 16,700.00 

 

2.5  Based on above, the said Agents vide their letter Ref. No. 

JMR/AGY/PORB/A.ODYSEY/01 dated 21-02-2019 stated that as per 

their calculation, in view Para 2(v) of Board Circular No. 15/2018-Cus 

dated 04-10-2018 the duty on the above consumption works out to Rs. 

14,83,233/- and the interest thereon, for the period from 01-01-2019 to 

21-02-2019, comes to Rs. 31,696/-, totalling to Rs. 15,14,929/- which 

was paid “under protest” vide Challan No. 208 dated 21-02-2019 without 

filing Bill of Entry. 
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3.  The said Agent vide their letter Ref. No. JMR/Agy dated 20-

11-2020 provided the IMO’s Ship Store declaration with departure 

bunker ROB, Bonded Store List, IMP open bars declaration, provision 

store declaration and bunkers & provisions received documents from 

which it transpired that the total consumption of the following items 

during their total stay in India i.e. from Porbandar up to Cochin is as 

under: 

Description Consumption 
HFO 72.808 MT  
MGO 73.83 MT 
Lubes 3800 Litres 
Cigarettes USD 552/4000 sticks 
Beer USD 322/94 Litres 
Spirit  USD 606/30 Litres 
Wine USD 2284/570  Litres 
Hard liquor USD 935/83 Litres 
Soft Drinks USD 360/180 Litres 

 

4.  Whereas, in view of the above, it appeared that the amount 

of duty of Rs. 30,87,077/-, as calculated in Annexure “B” of Show Cause 

Notice, was liable to be paid by the said the Steamer Agent in respect of 

Ships stores and bunkers consumed during coastal run of the cruise 

vessel i.e. during the period from conversion of cruise vessel from foreign 

run to coastal run at Porbandar Port to the time again reversion from 

coastal run to foreign run at last port of call in India i.e. Cochin. 

5.1  Whereas detailed procedure regarding collection of duty on 

ship stores and bunkers consumed during coastal run is required to be 

taken into consideration read with Board’s Circular No. 58/97-Cus dated 

06.11.1997. Accordingly, whenever vessels in the foreign run covert into 

coastal run at any port, the Steamer Agents should present an 

application intimating conversion of vessel to coastal run. The 

application should indicate whether the Steamer Agents would like to 

pay duty on the entire bonded stores carried by the vessel or where the 

Steamer Agents do not desire to pay duty on the entire quantity of 

Bonded stores and bunkers carried by the ship, it is open to them to take 

the estimated quantity to be consumed during the coastal run of the 

vessel and pay duty on the same. The remaining quantity may remain 



 

  Document Identification No: 20210571MM000000A84A 

OIO No: 01/Joint Commissioner/2021-2022 dated: 04-05-2021 
passed by the Joint Commissioner, Customs (Preventive), Jamnagar 

 
 

Page 6 of 36 
 

on board of such vessels in terms of Section 86 of the Customs Act 1962. 

The remaining quantity of ships stores may be kept in bond under 

customs seal as per procedure laid down under Imported Stores 

(Retention on Board) Regulations, 1963. The officers of Customs will take 

an inventory of the stores and with regard to the inventory of fuel oil, 

lubricant, etc., the quantity remaining on board the vessel at the time of 

conversion would be noted separately for HSD, furnace oil, lubricants, 

etc. The inventory and declaration of estimated quantity so taken shall 

be signed by the Master/representative of the Steamer Agents and the 

Preventive Officer as to its correctness. On receipt of this inventory 

and/or declaration of the estimated quantity to be consumed during 

coastal run, the Steamer Agents will prepare the Bill of Entry and file the 

same before the proper officer of Customs. In the case of fuel oils, 

samples shall be taken for test by the chemicals laboratory and the same 

should be forwarded to the laboratory and the result should be obtained 

by the assessing officer.  

5.2  On receipt of the Bill of Entry in the Customs House, assess 

the Bill of Entry to 110% of the duty involved in store and bunkers on 

provisional basis, pending final/actual consumption of stores and 

Bunkers during coastal run. The provisional assessed Bill of Entry will 

be returned to the Steamer Agents for Payment of duty and the Steamer 

Agents shall payoff duty. The Post clearance for the vessel converting to 

coastal trade need not be held back pending assessment of the ship 

stores and payment of duty. At the time of reversion back to foreign run, 

the Master of the Vessel or the Steamer Agents should make an 

application for inventorying the stores and bunker. The Custom House, 

at which the reversion to foreign run takes place, should verify and send 

a copy of inventory of store and bunkers at the original Customs port at 

which the reversion to coastal trade took place. The Customs at the 

original port on receipt of inventory of store and bunkers at the final port 

where vessel reverted back to foreign run, work out actual/final 

consumption of stores and bunkers and undertake final assessment of 

the Bill of Entry to arrive at amount of duty actually payable in respect 

of consumption of store and bunkers during coastal run of the vessel. 

Where duty was short payment at the time of conversion, the steamer 
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agent shall pay the shot paid duty and where there was excess payment 

of duty, the steamer agent shall claim refund of the excess paid duty.   

5.3  The Board vide Instruction No. 15/2018-Customs dated 

04.10.2018 issued clarification with regard to applicability of the 

provisions of the Customs Act to cruise tourism, whereby clarified that 

the cruise ship has the legal obligation to pay the customs duty and the 

customs will go by the self-assessment and declaration of cruise vessel 

regarding consumption of the products including alcohol on payment of 

appropriate duty thereon. The dutiability of imported product is governed 

by Section 12 of the Customs Act. A cruise vessel calling on an Indian 

Port would, therefore, be liable to pay duty on liquor and other 

consumable store during its transit through territorial water or its period 

of stay at port in India.    

5.4  Whereas, Section 87 of the Customs Act provides that any 

stores imported on board (other than stores to which Section 90 applies) 

may without payment of duty be consumed thereon as stores during the 

period such vessel is a foreign going vessel. The term "foreign-going 

vessel” is defined under Section 2(21)of the Customs Act,  accordingly, 

foreign-going vessel means any vessel for the time being engaged in the 

carriage of goods or passengers between any port or airport in India and 

any port or airport outside India, whether touching any intermediate port 

or airport in India or not, and includes (i)any naval vessel of a foreign 

Government taking part in any naval exercises;(ii) any vessel engaged in 

fishing or any other operations outside the territorial waters of India; and 

(iii) any vessel or aircraft proceeding to a place outside India for any 

purpose whatsoever.  

6.  Whereas, in view of the procedure for conversion of cruise 

vessel from foreign run to coastal run and collection of duty on 

consumption of ships stores and bunkers during coastal run, in the 

present case of the cruise vessel M.S. Aegean Odyssey. It appeared that 

the said the Steamer Agent were authorized by the owner of the cruise 

vessel M.S. Aegean Odyssey to file the bill of entry and to pay the custom 

duty for the vessel’s estimated consumption of Ships stores and bunkers 

during coastal run from first Indian port Porbandar to port of call in India 
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i.e. Cochin. As required, the said Steamer Agent intimated the arrival of 

cruise vessel "M. S. Aegean Odyssey" at Porbandar on 03-01-2019 at am 

hours from Muscat, Oman as well as requested for costal conversion of 

cruise vessel. The Steamer Agent also requested to grant permission for 

filing manual IGM, Bill of Entry & EGM for coastal conversion of vessel 

and payment of applicable duty, which was granted. In terms of 

instruction 15/2018 ibid, the Master of the cruise vessel “M.S. Aegean 

Odyssey” had declared inventory of ship stores and bunkers. However, 

no bill of entry was filed by the steamer agent.  

7.  Further, the said Steamer Agent vide letter Ref. No. 

JMR/AGY/PORB/A.Odyssey/01 dated 21-02-2019 came forward with 

the figures of actual consumption of liquor and other consumables stores 

(12 Nautical Miles In, 12 Nautical Miles out and during port stay at 

Indian Port) and stated that that the duty payable worked out to Rs. 

14,83,233/-   and interest thereon, for delayed payment from 01-01-

2019 to 21-02-2019, worked out to Rs. 31,696/-, which was paid under 

protest vide Challan No. 208 dated 21-02-2019. 

8.1  Whereas, in the present case, the said Steamer Agent had 

failed to file bill of entry as required under Section 46 of the Customs 

Act, 1962 as well as failed to pay the duty to be assessed at 110% of the 

duty involved in the estimated quantity of ships stores and bunkers to 

be consumed during coastal run.  

8.2  Whereas, the said Steamer Agent, even when the cruise 

vessel was in coastal run, had claimed benefit of exemption which is 

applicable only to a foreign going vessel, granted under Section 87 of the 

Customs Act, 1962, inasmuch as, from 02-01-2019 at Porbandar port up 

to 11-01-2019 when left last port of India i.e. Cochin the cruise vessel 

was in coastal run & do not qualify as a foreign going vessel as defined 

under section 2(21) of the Customs Act, 1962, supra, and Section 87 of 

the Customs Act provides that any stores imported on board may without 

payment of duty be consumed thereon as stores during the period such 

vessel is a foreign going vessel.  

8.3  The said the Steamer Agent claimed that in terms of 

instruction 15/2018 ibid, even during coastal run, whenever the cruise 
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vessel moved out of 12 Nautical Miles of Indian territory, no duty is 

payable on consumption of ships stores and bunkers. Whereas, it 

appears that during the period from 02-01-2019 to 11-01-2019, the 

character of cruise vessel was as a vessel in coastal run and even though 

vessel moved out of 12 Nautical Miles of Indian territory, the character 

of vessel as a vessel in coastal run do not change. Also there is no 

provisions under Customs Act, which allow consumption of foreign origin 

ships stores and bunkers to be consumed without payment of duty 

during coastal run of the vessel.  

8.4  “Self-Assessment” has been introduced under the Customs 

Act, 1962 vide Finance Act, 2011. Section 17 of the act provides for self-

assessment of duty on imports by the importer himself by filing a bill of 

entry as per Section 46 of the said act. Thus, under self-assessment, it 

is the importer who will ensure that he declares the correct classification, 

applicable rate of duty, value, benefit or any exemption claimed, if any, 

in the case of imported goods and present bill of entry for the imported 

goods. Whereas, in the present case, the said steamer agent had not filed 

bill of entry, as required under Section 46 of the said act. 

9.  Whereas, as stipulated under proviso to clause (a) to sub-

section (1) of Section 28 of the Customs Act, 1962 read with Pre-Notice 

Consultation Regulations, 2018 the said the Steamer Agent were 

informed the intention about issuance of Show Cause Notice on the 

above grounds by the Joint Commissioner of Customs (Preventive), 

Jamnagar vide letter F. No. VIII/10-28/JC/O&A/2020-2021 dated 14-

12-2020 which was transmitted to the said the Steamer Agent on e-mail 

on 15-12-2020. In said letter the said Steamer Agent were requested to 

submit the written submission in this regard, if they wish, within fifteen 

days from the date of receipt of letter as stipulated under Rule 3(2) of 

Pre-Notice Consultation Regulations, 2018 as well as per proviso to Rule 

3(2) ibid the Noticee were also requested to specifically mention in their 

written reply as to whether they desire to be heard in person or otherwise.   

10.  The Steamer Agent vide letter reference No. JMR/AGY dated 

29-12-2020 submitted reply to pre notice consultation as under:  
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(i) The Steamer agent referred to the instruction No.15/2018-Customs 

dated 04.10.2018 and submitted that it may be seen that the above 

instructions were issued to ‘promote cruise tourism in India’ through 

Finance Act, 2018, the definition of ‘Indian Customs Water’ was 

amended. However, the above instruction clearly stipulates that -

The definition of Indian Customs waters has been extended upto EEZ 

in Finance Act, 2018. ‘Indian Customs Water’ finds mention in various 

sections of Customs Act primarily related to enforcement. Dutiability 

of an imported product is governed by Section 12 of the Customs Act 

which is unaffected by the impact of said amendment. A cruise vessel 

calling on an Indian port would, therefore, be liable to pay duty on 

liquor and other consumed stores during its transit through territorial 

waters or its period of stay at port in India. Mere passage through 

Indian customs water without calling on at any of the Indian ports 

would not attract customs duties. The clarifications were issued 

anticipating the diversified interpretation of the definition of ‘Indian 

Customs Water’. To remove any confusion, it was specifically 

mentioned in the above instructions that ‘Indian Customs Water’ 

finds mention in various sections of the Customs Act primarily 

related to enforcement and it made a distinction between the 

‘enforcement’ and ‘dutiability’. The instructions clarified that for the 

purpose of ‘enforcement’ the amended definition of ‘Indian Customs 

Water’ may be taken but not for the purpose of ‘dutiability’, as 

dutiability is governed by Section 12 of the Customs Act and further 

emphasized that dutiability remained unaffected due to the 

amendment of the definition of ‘Indian Customs water’. 

(ii)  The steamer agent referred Section 12 of the Customs Act,1962 and 

submitted that for the purpose of ‘import’ to be linked with Section 

12 above, definition of ‘import’ as mentioned in Section 2(23) of the 

Customs Act,1962 may also be read as "import", with its grammatical 

variations and cognate expressions, means bringing into India from a 

place outside India; further as per Section 2 (27) "India" includes the 

territorial waters of India; 

(iii) From these two definitions, ‘import’ into India means brining goods 

on its land mass and/or in the territorial waters of India. The term 
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‘territorial waters of India’ has not been defined in the Customs 

Act,1962 and has been defined in The Territorial Waters, 

Continental Shelf, Exclusive Economic Zone and Other Maritime 

Zones Act, 1976. As per Section 3 of the Act Customs duty is 

leviable, only when the goods enter the territorial waters, which is 

twelve nautical miles and not beyond that. This premise gets 

buttressed by the definition of ‘foreign going vessels as defined in 

Section 2(21) of the Customs Act,1962. The Steamer agent claimed 

that their vessel qualifies to be foreign going vessels under clause (ii) 

of Section 2(21) ibid as vessel engaged in fishing or any other 

operations outside the territorial waters of India. The steamer agent 

refereed citation in the case of the Commissioner of Customs, 

Mumbai Vs. Aban Lloyd Chiles Offshore Ltd. [2017(346) ELT 513 

(SC)] 

(iv) The steamer agent submitted that from all the above definitions, 

order of the Hon’ble Supreme Court and the instruction 

no.15/2018-Customs dated 04.10.2018, whenever, the ship 

carrying goods, on which duty is leviable enter the territorial 

waters, duty may be levied and the moment it moves beyond the 

territorial waters, it becomes a foreign going vessel and based on 

this analogy, whenever M. S. Aegean Odyssey moved out of the 

territorial waters, she became a ‘foreign going vessel’ and stores 

and bunkers consumed during that period may not be subjected 

to Customs duty. Based on same understanding and the fact that 

there was no need of Cruise Ships to convert it for Coastal run, the 

Steamer agent has not filed the Bill of Entry. 

(v) It was not a case that no Customs duty was paid as no Bill of Entry 

was filed. As the Cruise ship was to travel to several ports, the 

Customs duty was calculated and paid on an approximate basis 

considering the consumption of Ship’s stores and Bunkers during 

her movement in the territorial waters of India.  

(vi) There is no facility on board or for the Steamer agents to 

differentiate the consumption inside and outside the territorial 

waters and for that the Master's declaration is the only authentic 
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and available source and based on that declaration the duty was 

paid.  

(vii) The designation ‘Master of the vessel’ has been recognized by the 

Customs Act,1962 for different purposes and as such the 

documents and declaration prepared by him may be considered as 

authentic.  

(viii) The Steamer Agent had discharged the Customs duty liability in 

accordance with the existing provisions and instructions and as 

such it may not be taken as non-payment or short payment of 

Customs duty. Once, it is accepted that the duty was discharged 

correctly, the consequential proposal for confiscation of goods 

under Section 111(l) and penal action under Section 112 of the 

Customs Act, 1962 may not be approved and the proposed show 

cause notice may not be approved/issued. 

(ix) The instructions mandated in Instruction no.15/2018-Customs 

dated 04.10.2018 were also issued to avoid any future confusion 

and/or any action taken which are alien to the policy of 

encouraging cruise tourism and as such the instructions may also 

be honoured accordingly. In the last Para of the referred 

instructions, it is also mentioned that any difficulties faced by field 

formations pertaining to above issues may kindly be referred to the 

Board.The proposed show cause notice may not be issued and in 

any case, it is proposed to be issued, before issuing the notice the 

matter may kindly be referred to the Board to get the required 

clarification in light of the above submissions and the instructions 

of the Board. 

(x) The steamer agent requested to grant person hearing in the matter.  

11.  Personal hearing in the matter was fixed on 12-01-2021 on 

virtual mode. Cdr. Nevil S. Malao, Vice President, Shri Vinaychandra 

Thakar, Jamnagar Branch Head and Shri Saket Sahai, Manager Mumbai 

Head Office of the said Steamer Agent appeared for personal hearing on 

virtual mode. Before conducting hearing on the virtual mode identities of 

the representatives were verified. During the hearing the import issues 

raised were (i) was with reference to applicability of Instructions dated 
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04-10-2018 and (ii) practice being followed at other ports w.r.t. cruise 

vessels other than Porbandar Port. It was also requested not to issue 

show cause notice till clarification on the issue is received by them and 

that they will provide references from other ports.  

12.  Whereas it appears that in compliance to Para 4(viii) of 

Board’s Instructions F. No. 390/Misc/3/2019 dated 21-08-2020 the 

records of above virtual hearing were provided to the said Steamer Agent 

vide email dated 12-01-2021 and the same were confirmed by them in 

reply sent vide email dated 18-01-2021. 

13.1  Whereas, the amount of duty of Rs. 30,87,077/-  payable by 

the steamer agent in respect of ships stores and bunkers consumed 

during coastal run of the cruise vessel i.e. during the  period from 

conversion of cruise vessel from foreign run to coastal run at Porbandar 

Port to the time again reversion from coastal run to foreign run at last 

port of call in India i.e. Cochin , is liable to be recovered from the Steamer 

agent under Section 28(1) of the Customs Act, 1962 along with interest 

under Section 28AA of the Customs Act, 1962. An amount of Rs. 

14,83,233/- already paid vide Challan No. 208 dated 21-12-2019 is 

liable to be appropriated against duty.    

13.2  Whereas, the steamer agent failed to includes or declare the 

entire ships stores and bunker consumed during coastal run, in the bill 

of entry to be filed under Section 46 of the CA, inasmuch as, the steamer 

agent had not filed even Bill of entry as required under Section 46 ibid, 

in respect of the Ships Stores and Bunker actually consumed during 

coastal run, thereby the entire Ships stores and Bunkers consumed 

during coastal run, valued at Rs. 75,47,409/- required to be held liable 

for confiscation under Section 111(l) of the Customs Act, 1962.  

13.3  Whereas, the steamer Agent in respect of Ships Stores and 

bunkers consumed during coastal run of the cruise vessel by not filling 

bill of entry, and also deals with such ships stores and bunkers in the 

manner which rendered to held the entire ships stores and bunker liable 

for confiscation under Section 111(l) of the Customs Act, 1962, therefore 

rendered liable for penal action under Section 112(a) and (b) of the 

Customs Act, 1962.  
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14.  The above observations culminated into the issuance of 

Show Cause Notice F. No. VIII/10-28/JC/O&A/2020-2021 dated 11-02-

2021 to the said Steamer Agent calling them to show cause, as to why: 

(i) Customs duty amounting to Rs. 30,87,077/- (Rupees Thirty 

Lakhs, Eighty-Seven and Seventy-Seven only) leviable on the 

Ships Stores and Bunkers consumed during coastal run of 

Cruise vessel, as calculated in Annexure “B” of the show cause 

notice, should not be recovered under Section 28(1) of the 

Customs Act, 1962; 

(ii) Amount of Custom duty of Rs. 14,83,233/- (Rupees Fourteen 

Lakhs, Eighty-Three Thousand, Two Hundred and Thirty-Three 

only) already paid vide Challan No. 208 dated 21-02-2019 

should not be appropriated against the demand made at (i) 

above;   

 

(iii) The interest, at appropriate rates, on amount at (i) above should 

not be charged and recovered from them under Section 28AA of 

the Customs Act, 1962; 

 
(iv) Amount of interest of Rs. 31,696/- (Thirty-One Thousand, Six 

Hundred and Ninety-Six only) already paid vide Challan No. 

208 dated 21-02-2019 should not be appropriated against the 

demand made at (iii) above;   

(v) The Ships stores and Bunkers valued at Rs. 75,47,409/- 

(Rupees Seventy-Five Lakhs, Forty-Seven Thousand, Four 

Hundred and Nine only) should not be held liable for 

confiscation under Section 111(l) of the Customs Act, 1962; and 

(v)  Penalty under Section 112 (a) and (b) of the Customs Act, 1962 

should not be imposed upon them. 

Reply to Show Cause Notice: 

15.1  The said Steamer Agent vide their letter dated 07-04-2021 

filed reply to Show Cause Notice wherein they contended that instruction 

no.15/2018-Customs dated 04.10.2018 was issued after detailed analysis 

of the provisions of the Customs Act,1962 and it was issued for the limited 
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and specific purpose of promoting Cruise Tourism in India; that the 

referred instruction specifically mentions that by those instructions, the 

policy decisions have been re-iterated after consultations with the Ministry 

of Shipping.  

15.2  The said Steamer Agent while referring to Para 8.3 of the show 

cause notice wherein has been written that- ….whereas, it appears that 

during the period from 02.01.2019 to 11.01.2019, the character of cruise 

vessel was as a vessel in coastal run and even though vessel moved out of 

12 Nautical Miles of Indian territory, the character of vessel as a vessel in 

coastal run do not change. Also there is no provision under the Customs Act, 

which allows consumption of foreign origin ship stores and bunkers to be 

consumed without payment of duty during coastal run of the vessel stated 

that it is the root cause of the present notice; that they submitted that for 

demand of Custom duty, the words, phrases and definitions used in the 

Customs Act,1962 may only be relied upon and used; that there is no 

phrase like ‘character of a vessel’ used in the Customs Act,1962 or any of 

the rules made there under; that forming a belief that the character of 

cruise vessel does not change even though the vessel moved out of 12 

Nautical Miles of Indian territory is neither correct nor based on any of the 

provisions of the Customs Act; that in the show cause notice, it is not 

mentioned as to how such an opinion was formed and what was the basis 

of forming such an opinion; that such opinion is also opposite to the 

clarifications given in the referred instruction dated 04.10.2018. 

15.3   The said Steamer Agent while referring to Instruction 

No.15/2018-Customs dated 04.10.2018 stated that these were issued to 

‘promote cruise tourism in India’ and in that backdrop only above 

clarifications were issued; that through Finance Act,2018, the definition 

of ‘Indian Customs Water’ was amended and even after this amendment 

the definition of term ‘India’ remained the same i.e. ‘India’ includes the 

territorial waters of India (Section 2(27) of the Customs Act,1962) and for 

the purpose of import, the definition of India is relevant and not the ‘Indian 

Customs Water’; that this was endorsed in the instruction dated 

04.10.2018 as under: 

 The definition of Indian Customs waters has been extended upto EEZ 
in Finance Act, 2018. ‘Indian Customs Water’ finds mention in various 
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sections of Customs Act primarily related to enforcement. Dutiability 
of an imported product is governed by Section 12 of the Customs Act 
which is unaffected by the impact of said amendment. A cruise vessel 
calling on an Indian port would, therefore, be liable to pay duty on 
liquor and other consumed stores during its transit through territorial 
waters or its period of stay at port in India. Mere passage through 
Indian customs water without calling on at any of the Indian ports 
would not attract customs duties. 

 

15.4  The Steamer Agent to elaborate it more extensively discussed 

the provisions of the customs law which are having references to Indian 

Customs Waters: 

Sr. 
No. 

Relevant 
Section 

Particulars 

1 Section 104 Customs officers are empowered to arrest a person 
under Section 132, Section 133, Section 135, 
Section 135A within the Indian Customs Waters 

2 Section 106 Customs officers are empowered to stop any 
vehicle, animal, vessel or aircraft in the Indian 
Customs Waters which is being used in smuggling 
of goods 

3 Section 
115(1)(a) 

Any vessel which is or has been in Indian Customs 
Waters shall be liable for confiscation if it is 
constructed or altered for the purpose of concealing 
goods 

4 Section 100 Customs officers are empowered to search any 
person who has landed from or is about to board 
any vessel within Indian Customs Waters 

5 Section 
111(d) 

Goods smuggled into the Indian Customs Waters 
are liable to confiscation 

 

15.5  The said Steamer Agent stated that the powers of arrest, 

confiscation and search (enforcement provisions) was extended from 24 

nautical miles to 200 nautical miles from the Indian coast and this fact 

was clarified in the instruction dated 04.10.2018 but it doesn’t altered 

the definition of ‘import’ and ‘India’, which is relevant for the purpose of 

collecting customs duty; that the above clarifications were issued 

anticipating the diversified interpretation of the definition of ‘Indian 

Customs Water’; that the remove any confusion, it was specifically 

mentioned in the above instructions that ‘Indian Customs Water’ finds 

mention in various sections of the Customs Act primarily related to 

enforcement and it made a distinction between the ‘enforcement’ and 
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‘dutiability’; that the instructions clarified that for the purpose of 

‘enforcement’ the amended definition of ‘Indian Customs Water’ may be 

taken but not for the purpose of ‘dutiability’, as dutiability is governed 

by Section 12 of the Customs Act and further emphasized that dutiability 

remained unaffected due to the amendment of the definition of ‘Indian 

Customs water’. 

15.6  The said Steamer Agent while referring to Section 12 of the 

Customs Act, 1962, stated that for the purpose of ‘import’ to be linked with 

Section 12 above, definition of ‘import’ as mentioned in Section 2(23) of 

the Customs Act,1962 and definition of ‘India’ given in Section 2 (27); that 

above two definitions, ‘import’ into India means brining goods on its land 

mass and/or in the territorial waters of India; that the term ‘territorial 

waters of India’ has not been defined in the Customs Act,1962 and has 

been defined in Section 3(2) of The Territorial Waters, Continental Shelf, 

Exclusive Economic Zone and Other Maritime Zones Act, 1976. 

15.7  The said Steamer Agent stated that from the above 

definition, it may be seen that Customs duty is leviable, only when the 

goods enters the territorial waters, which is twelve nautical miles and not 

beyond that; that this premise gets buttressed by the definition of ‘foreign 

going vessels’ as defined in Section 2(21) of the Customs Act, 1962” and 

placed reliance on the case of Abban Lloyd Chiles Offshore Limited - 

2017(346) ELT 513 (SC)  

15.8  The said Steamer Agent stated that from all the above 

definitions, order of the Hon’ble Supreme Court and the instruction 

no.15/2018-Customs dated 04.10.2018, it may be seen that whenever, 

the ship carrying goods, on which duty is leviable enter the territorial 

waters, duty may be levied and the moment it moves beyond the 

territorial waters, it becomes a foreign going vessel and based on this 

analogy, whenever MS Aegean Odyssey moved out of the territorial 

waters, she became a ‘foreign going vessel’ and stores and bunkers 

consumed during that period may not be subjected to Customs duty.  

15.9   The said Steamer Agent also stated that it was not a case 

that no Customs duty was paid as no Bill of Entry was filed; that as the 

Cruise ship was to travel to several ports, the Customs duty was 
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calculated and paid on an approximate basis considering the 

consumption of Ship’s stores and Bunkers during her movement in the 

territorial waters of India; that that there is no facility on board or for the 

them to differentiate the consumption inside and outside the territorial 

waters and for that the Master's declaration is the only authentic and 

available source and based on that declaration the duty was paid; that it 

is worth mentioning here that the designation ‘Master of the vessel’ has 

been recognized by the Customs Act,1962 for different purposes and as 

such the documents and declaration prepared by him may be considered 

as authentic; that it is also submitted that the instruction dated 

04.10.2018 in para 2(ii) also emphasizes on ‘self-assessment- Further it 

is clarified that cruise ships have the legal obligation to pay the customs 

duty and Customs will go by the self-assessment and declaration of 

cruise vessels regarding consumption of products including alcohol and 

on payment of appropriate duty thereon; that this practice is in vogue for 

all the ships which gets converted into ‘coastal run’ and then to ‘foreign 

run’ and they submitted that details showing revised calculation of 

Customs duty  

15.10  The said Steamer Agent submitted that after amendment of 

Section 28 of the Customs Act,1962, the Pre-notice Consultation 

Regulations, 2018 were notified; that though there is mention of the 

process of pre-notice consultation and the points put forth by them in 

the show cause notice, there is no mention of what are the grounds which 

emerged after the pre-notice consultation and how such grounds 

emanated disagreeing with the submissions made by them; that the 

definition of the word ‘consultation’ covers ‘consideration’ of the 

representation; that the very purpose of introducing the concept of pre-

notice consultation is to avoid undue litigation and the show cause notice 

may be issued only when either there is no response from the Noticee or 

when the grounds taken by the Noticee in pre-notice consultation is 

against the laid down provisions and has been illustrated in the show 

cause notice. Ostensibly this is not visible in the notice. 

15.11  The said Steamer Agent also stated that they are Steamer 

Agents for almost all the Cruise Liners operating in India; that in 2018 

and thereafter, they have handled about 60 voyages, but except at 
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Porbandar, all the Customs Ports/formation have not taken any 

objection about the method of calculation of Customs duty for the other 

Ships/Voyages which was done in case of MS Aegean Odyssey also and 

all the formations have agreed and honoured the clarification given in 

Instruction dated 04.10.2018; that the very purpose of highlighting this 

fact is that all the respective Ports through which the other Cruise Ships 

passed through were allowed to pay the Customs duty as per the method 

of calculation of consumption of Bunkers and stores only for the time 

period when they were within 12 Nautical Miles of Indian waters and as 

per the inventory declared by the Master, but in only 2 cases when the 

Cruise ships arrived at Porbandar, the mandate of the Instruction was 

not followed and show cause notice have been issued; that all the other 

Ports are also regulated by the Customs Officers following the provisions 

of the Customs Act,1962 and while in case of 59 identical voyages there 

was uniformity in calculation of Customs duty and in case of two voyages 

only, different stand is being taken; that the said Steamer Agent 

submitted that copies of sheet showing calculation of Customs duty in 

different Cruise Ships and accepted by the Customs department. 

15.12  The said Steamer Agent stated that a single Government 

department may not take two different views in assessment and in 

following the instructions given by the Central Government and placed 

reliance on the case law of Commissioner of Income Tax Vs Smt. Datta 

Mahendra Shah, (Bombay High Court)- Income Tax Appeal no 1601 of 

2013; Super Pack V/s. Commissioner of Central Excise, Bhopal - 2007 

(211) E.L.T. 398 (Tri. - Del.); Kothari Petrochemicals Limited V/s. Union of India 

-2015 (316) E.L.T. 17 (Mad.); that most of the owners/Principals of Cruise 

Ships are foreigners and it became very embarrassing for them to convey 

that at one port the Indian Customs is taking a different stand and at 

the other Port it is taking a different stand; that not such divergent views 

divert the business but also brings a bad name to the country and is 

against the principles of ‘Ease of Doing Business’. 

15.13  The said Steamer Agent stated that it would not be out of 

context to mention here that instructions issued by the department are 

always binding to the departmental officers and they cannot take a view 

contrary to such instructions; that it further submits that on perusal of 



 

  Document Identification No: 20210571MM000000A84A 

OIO No: 01/Joint Commissioner/2021-2022 dated: 04-05-2021 
passed by the Joint Commissioner, Customs (Preventive), Jamnagar 

 
 

Page 20 of 36 
 

the guidelines issued by the CBEC for departmental officers under the 

instructions dated 04.10.2018 clearly explained the legal provisions and 

their applicability; that accusations made in the impugned notice are not 

sustainable and deserves to be dropped in the interest of justice and 

placed reliance on the case laws of Dhiren Chemical Industries – 2002 

(139) ELT 3 (SC); Smartchem Technologies - 2011 (272) E.L.T. 522 (Guj.); 

Milcent Appliances Private Limited -  2006 (205) E.L.T. 130 (Guj.) 

15.14  The said Steamer Agent with reference to proposal that the 

Ships Stores and Bunkers valued at Rs.75,47,409/- should be held liable 

for confiscation stated that it is settled law that if the goods are not seized 

under the Customs Act,1962, no goods can be confiscated and no fine in 

lieu of confiscation can be impose; that it is more so, because if the goods 

already cleared in DTA, is ordered confiscation and fine is imposed, then 

in terms of Section 126 of the Customs Act,1962 property of the 

confiscated goods vest with the government and the department is 

required to take the possession of such goods, if the person liable to pay 

such fine does not make payment; that however, in this case, it may 

kindly be appreciated that if the confiscation of goods already cleared is 

ordered and fine in lieu of confiscation of such goods imposed is not paid, 

then such order becomes redundant as the department cannot take 

physical possession of goods in terms of Section 126; that they placed 

reliance on the case law of Shiv Kripa Ispat Private Limited - 2009 (235) 

E.L.T. 623 (Tri. - LB) which was later on further affirmed by Hon’ble High 

Court of Mumbai as reported at 2015 (318) E.L.T. A259 (Bom.); Finessse 

Creations Inc - 2009 (248) E.L.T. 122 (Bom.) by Supreme Court - 2010 

(255) E.L.T. A120 (S.C.) and Sudharshan Cargo Private Limited - 2010 

(258) E.L.T. 197(Bom.). 

15.15  With reference proposal to impose penalty under Section 

112(a) and Section 112(b) of the Customs Act,1962 the said Noticee 

stated that both the sub-sections are for different violations and it 

appears that the investigation failed to establish any such violation and 

as such, just to impose penalty under Section 112 proposed for penalty 

either under Section 112(a) and Section 112(b) of the Customs Act,1962; 

that it is the duty and obligation of the investigating authority to explore 

the nature of offence and then propose penalty under the relevant section 
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to which it relates and it ought not to shift its responsibility to the 

adjudicating authority to examine the nature of offence, if any; that in 

any show cause notice, the allegations should be specific and not vague 

and in absence of any such specific allegation, it would be difficult for 

any Noticee to defend its position, unless allegations are specific and 

specific sub-clause of penal provisions are not quoted; that it also 

mentioned that this is not a case of wrong mentioning of section and 

placed reliance on the case laws of A.T.M. International Limited - - 2007 

(208) E.L.T. 288 (Tri. - Del.), Shree Precoated Steel - 2006 (203) E.L.T. 

506 (Tri. - Mumbai)’ Abdul Samad Bara - 1995 (79) E.L.T. 510 (Tribunal), 

Oldfjell Tankers -1999 (112) E.L.T. 439 (Tribunal). 

15.16  Before concluding their argument the said Steamer Agent 

stated that in their case a show cause notice No. VIII/10-

16/ADC/O&A/2020-21 dated 08.10.2020 was also issued in case of MS 

Boudicca for demand of Customs duty of Rs.60,81,548/-and the demand 

raised in the said show cause notice along with other proposals has been 

dropped by the Principal Commissioner, Customs (Preventive), 

Jamnagar vide Order-in-original No.JAM-CUSTM-PRV-COM-006-20-21 

dated 24.03.2021; that therefore demand of Customs duty of 

Rs.30,87,077/- along with interest may be dropped and the amount of 

Customs duty of Rs. 14,83,233/- calculated and paid by the Noticee may 

be accepted. The amount of Rs. 31,696/- paid towards interest may also 

be accepted and appropriated; that the proposal of confiscation of goods 

valued at Rs.75,47,409/- and imposition of penalty under Section 112(a) 

and 112(b) may not be accepted. 

Personal hearing: 

16.  Personal hearing in virtual mode was held on 08-04-2021 

which was attended by Cdr. Nevil Malao, Vice President of the Steamer 

Agent’s Mumbai Office along with Shri Saket Sahai, Manager of Steamer 

Agent’s Mumbai Head Office and Shri Vinaychandra Thakar, Branch 

Head of Steamer Agent’s Jamnagar Office during which they reiterated 

their written submissions dated 07-04-2021. The above records of 

personal hearing were confirmed by Shri Vinaychandra Thakar, Branch 

Head of Steamer Agent’s Jamnagar Office on behalf of all.  
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Discussion and findings: 
17.  I have carefully gone through the entire case records and the 

written submissions, as well as oral submissions made during the virtual 

personal hearing. 

18.   I find that following points arises for consideration in the 

present proceedings: 

(i)  Whether Customs duty amounting to Rs. 30,87,077/- (Rupees 

Thirty Lakhs, Eighty-Seven and Seventy-Seven only) leviable on 

the Ships Stores and Bunkers consumed during coastal run of 

Cruise vessel, as calculated in Annexure “B” of the show cause 

notice, is liable to be recovered from the said Steamer Agent under 

Section 28(1) of the Customs Act, 1962;  

(ii)  Whether Ships stores and Bunkers valued at Rs. 75,47,409/- 

(Rupees Seventy-Five Lakhs, Forty-Seven Thousand, Four 

Hundred and Nine only) are liable for confiscation under Section 

111(l) of the Customs Act, 1962 

(iii)  whether penalty under Section 112 (a) and (b) of the Customs Act, 

1962 is liable to be imposed upon the said Steamer Agent? 

 

19. Whether Customs duty amounting to Rs. 30,87,077/- (Rupees 
Thirty Lakhs, Eighty-Seven and Seventy-Seven only) leviable 
on the Ships Stores and Bunkers consumed during coastal run 
of Cruise vessel, as calculated in Annexure “B” of the show 
cause notice, is liable to be recovered from the said Steamer 
Agent under Section 28(1) of the Customs Act, 1962? 

 

19.1  The duty on consumption of Ship’s Stores demanded in the 

Show Cause Notice relying on CBEC Circular No. 58/97-Cus dated 

6.11.1997 and on Instruction No. 15/2018-Customs dated 04.10.2018, 

is on the ground that the Cruise Vessel is on Coastal Run during the 

period from first port of Call i.e. Porbandar to last port of Call i.e. Cochin 

and was converted into coastal run on application made by the said 

Steamer Agent. It is the said Steamer Agent’s contention that vessel is 

required to be treated as Foreign Going Vessel in terms of Section 2(21) 

of the Customs Act, 1962 and customs duty is to be paid only in terms 
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of consumption of stores for its voyage in territorial waters of India and 

stay on port in India based on the declaration of Master of the Vessel.  

19.2  The facts not in dispute in the Show Cause Notice are that 

the Cruise Vessel on voyage came from Muscat, Oman to Porbandar port 

carrying passengers and then went to Indian Ports sequentially at 

Mumbai, Goa and & Cochin before going to foreign country. 

19.3  The words “Import” as defined in sub-section (23) of the 

Customs Act, 1962 and “India” as defined in Sub-section (27) of the 

Customs At, 1962 reads as under:-  

“Section 2. Definitions: In this Act, unless the context otherwise 

requires:- 

(23) “import”, with its grammatical variations and cognate 

expressions, means bringing into India from a place outside India 

(27) “India” includes the territorial waters of India;” 

19.4  Section 12 of the Customs Act,1962 which provides for 

levy of Customs duty on goods imported into India reads as under:- 

“SECTION 12. Dutiable goods. —  

(1) Except as otherwise provided in this Act, or any other law 

for the time being in force, duties of customs shall be levied at 

such rates as may be specified under the Customs Tariff Act, 

1975 (51 of 1975), or any other law for the time being in force, 

on goods imported into, or exported from, India. 

(2) The provisions of sub-section (1) shall apply in respect of all 

goods belonging to Government as they apply in respect of goods 

not belonging to Government.” 

19.5  Above three provisions of the Customs Act,1962 stipulate 

that duty is chargeable on goods imported into India. Importation takes 

place once goods enter into territorial waters of India and the event of 

importation/ import attracts provisions of Customs Act, 1962 including 

levy of duty under Section 12 of the Act.  The word ‘import’ is defined in 

Section 2(23) and unless the context otherwise requires ‘import’ with its 

grammatical variations and cognate expressions means bringing into 
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India from a place outside India. The word ‘India’ is defined in Section 

2(27) which is an inclusive definition and it states that ‘India’ includes 

the territorial waters of India. Thus, the combined effect of the words 

‘import’ and ‘India’ in these two sub-sections of Section 2 is that import 

takes place when goods are brought into the territorial waters of India 

from a place outside India. The duties of customs are levied with 

reference to goods and the taxable event is the import of goods within 

India i.e. within territorial waters. The above provisions do not provide 

for levy of duty beyond territorial waters and the definition of “India” as 

quoted above does not unless otherwise specified beyond territorial 

waters.   

19.6   Instruction No.15/2018 dated 4.10.2018 stipulates that 

duty is payable on liquor and other consumed stores during the transit 

of a cruise vessel through territorial waters of India. Clause 2(v) of the 

Instruction reads as under:-  

(v)  The definition of Indian Customs waters has been extended 

up to EEZ in Finance Act, 2018. ‘Indian Customs Water’ 

finds mention in various sections of Customs Act primarily 

related to enforcement. Dutiability of an imported product is 

governed by Section 12 of the Customs Act which is 

unaffected by the impact of said amendment. A cruise 

vessel calling on an Indian port would, therefore, be liable 

to pay duty on liquor and other consumed stores during its 

transit through territorial waters or its period of stay at port 

in India. Mere passage through Indian customs water 

without calling on at any of the Indian ports would not 

attract customs duties.”   

(Emphasis supplied) 

The above clarification in Instruction No.15/2018-Cus is 

in line with my interpretation given above. 

19.7  The Board vide Circular No. 58/97 dated 6.11.1997 

prescribed Procedure for collection of duty on ship stores consumed 

during coastal run. Relevant part of the Circular is reproduced as under: 
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3.  Therefore in modification of existing procedure, it has been 

decided that if the Steamer Agents do not desire to pay duty on 

the entire quantity of Bonded stores carried by the ship, it is open 

to them to take the estimated quantity out of the Bonded stores 

and pay duty on the same. The remaining quantity may remain 

on board such vessels in terms of Section 86 of the Customs Act, 

1962. The duty on stores like alcoholic liquor, cigarettes, etc. (other 

than liquid cargo like diesel, furnace oil, etc.) may be recovered on 

quantity likely to be consumed during coastal run, and remaining 

quantity may be kept in bond under Customs seal as per 

procedure laid down under the Imported Stores (Retention on 

Board) Regulations, 1963. The Steamer Agents are required to file 

the Bill of Entry as soon as the conversion takes place, and the 

assessment would be completed and duty collected within 7 days 

of the date of conversion to coastal run. 

The duty on bunkers like diesel, furnace oil, etc., may be 

recovered at 110% (one hundred and ten per cent.) of the duty 

leviable on the quantity estimated to be consumed during the 

coastal run at the time of conversion from foreign run to coastal 

run on provisional assessment basis. The steamer agent may file 

refund claim if any to get refund of duty at the time of 

reconversion from coastal to foreign run. The assessment may 

be finalised within 15 days of reconversion from coastal to 

foreign run. 

Relevant Para of the Procedure prescribed in Annexure A to 

the Circular reads as under: -   

Annexure-A  

Procedure for collection of duty on ship stores consumed on 

Board vessel during the coastal run. 

1.  Whenever vessels in the foreign run revert to coastal trade 

at any port, the Steamer Agents should present an application, in 

duplicate, to the Assistant Commissioner concerned, with a copy 

to the Assistant Commissioner of Customs, Preventive 
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Department, intimating such reversion to coastal trade and 

requesting for the services of a Preventive Officer for inventorising 

the Bonded stores. The application should also indicate whether 

the Steamer Agents would like to pay duty on the entire Bonded 

stores carried by the vessel; or, the quantum of Bonded stores that 

they would like to take out for the crew, etc., on payment of duty 

and keep the remaining under Customs seal in terms of the 

Imported Stores (Retention on Board) Regulations, 1963. 

2.  As per the request of the Steamer Agents, the Preventive 

Department will take an inventory of the stores. If the request is 

for taking out only a portion of such stores, the Preventive Officer 

concerned should supervise the quantity that is taken out and 

make an inventory of the same. Inventory of the private property 

of the crew would similarly be taken separately. In regard to the 

inventory of fuel oil, lubricant, etc., the quantity remaining on 

Board the vessel at the time of reversion would be noted 

separately for HSD, furnace oil, lubricants, etc. 

3.  The inventory so taken as well as the PP (Personal 

Properties) declaration shall be signed by the 

Master/representative of the Steamer Agents and the Preventive 

Officer making the inventory as to its correctness. One copy of the 

inventory and declaration would be kept in the Preventive 

Department, another copy would be sent to the Import/Export 

Department and the third copy will be handed over to the Steamer 

Agents. 

4.  On receipt of this inventory, the Steamer Agents will 

prepare the Bill of Entry and file the same in the Department 

concerned within a period of 5 days. 

5.  On receipt of the Bill of Entry in the Customs House, the 

Department concerned will correlate the same with the inventory 

already sent through the Preventive Department and assessment 

will be completed within a course of another 5 days and the Bill 

of Entry will be returned to the Steamer Agents for payment of 

duty. 



 

  Document Identification No: 20210571MM000000A84A 

OIO No: 01/Joint Commissioner/2021-2022 dated: 04-05-2021 
passed by the Joint Commissioner, Customs (Preventive), Jamnagar 

 
 

Page 27 of 36 
 

6. …. 

7. ….. 

8. ….. 

9. …. 

10. …. 

11.  At the time of reversion to foreign run, the Master of the 

Vessel or the Steamer Agents should make an application to the 

Assistant Commissioner of Customs, Import/Export Department 

along with a copy of the application to the Preventive Department 

requesting for the services of a Preventive Officer for inventoring 

the stores on which duty has been paid and for which they would 

now be claiming refund of duty paid in excess of duty leviable on 

goods consumed during coastal run. 

19.8  Circular No. 58/97-Cus dated 16.11.1997 speaks about 

collection of duty on Ship Stores consumed during a coastal run of a 

vessel. However, it is silent on the aspect of dutiability of consumed 

stores while a vessel sails beyond territorial waters of India in between 

its movement from one coastal port to another coastal port of India. The 

position of law in case of cruise vessel as explained in the Instruction 

No.15/2018-Customs dated 4.10.2018 is that dutiability of an imported 

product is governed by Section 12 of the Customs Act and duty is to be 

paid on consumed stores during its transit through territorial waters or 

its period of stay at port in India. The fact remains that during the course 

of its movement between coastal ports of India, the cruise vessel MS 

Aegean Odyssey has consumed certain stores, spares and bunkers. The 

fact not disputed is that the stores are consumed within and beyond the 

territorial waters.  The Steamer Agent in their reply submitted that the 

practice being followed at other ports in India is in line with the 

instruction no. 15/2018 dated 4.10.2018 and duty is being calculated 

on the basis of consumption of ship stores within territorial waters of 12 

Nautical Miles based on inventory declared by the Master of a Cruise 

Vessel.   
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19.9  It is specifically clarified in the Instruction No. 15/2018 

dated 4.10.2018 that duty is to be paid on consumption of products by 

Cruise vessels as per Section 12 of the Customs Act, 1962 and Customs 

will go by self-assessment and declaration of cruise vessel for payment 

of appropriate duty of customs.  Clause 2(ii) of the Instruction is 

reproduced for ease of reference: - 

“(ii) Further it is clarified that cruise ships have the legal 

obligation to pay the customs duty and Customs will go by the 

self-assessment and declaration of cruise vessels regarding 

consumption of products including alcohol and on payment of 

appropriate duty thereon.” 

19.10  The Steamer Agent has worked out customs duty of Rs. 

14,83,233/- payable on the basis of consumption of ship stores, 

bunkers, provisions, alcohol etc. within 12 Nautical Miles as declared by 

the Master of the cruise vessel MS Aegean Odyssey. The Noticee paid the 

self-assessed customs duty of Rs.14,83,233/- vide Challan No. 208 

dated 21-02-2019 and intimated vide their letter No. 

JMB/AGY/PORB/A.Odysey/01 dated 21-05-2019 to the Jurisdictional 

Assistant Commissioner. The payment is made “Under Protest” as 

mentioned in the Challan. The master of the vessel has authorized the 

said Steamer Agent for filing of Bill of Entry and payment of customs 

duty under Protest to comply with the provisions of Instruction No. 

15/2018-Customs dated 4.10.2018. The calculation of duty payment 

and other details submitted for the purpose by the Noticee is not 

disputed in the Show Cause Notice. 

19.11  The position of law on duty liability on ship stores, bunker, 

provisions, alcohol etc. as discussed in foregoing paras is explained in 

Instruction No.15/2018-Customs dated 4.10.2018 and the Steamer 

Agent’s claim that it is a foreign going vessel requiring no payment of 

duty is not correct. They relied on the judgment of the Hon’ble Supreme 

Court in the case of M/s. Aban Loyd Chiles Offshore Ltd [2017 (346) 

E.L.T. 513 (S.C.)]. The question in that case was whether the vessel 

ceases to be a foreign going vessel when entered into Indian territorial 

waters for the purpose of repairs which is not the case here. In the case 
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on hand, the cruise vessel is coming to Indian port for the purpose of 

their business of cruise. The Cruise Vessel MS Aegean Odyssey has gone 

to Porbandar, Mumbai, Goa and Cochin for the purpose of business. In 

such a situation the vessel is in coastal run during its voyage to four 

Indian ports mentioned above. Secondly, the question in the instant case 

is not about charging duty on the vessel itself but duty on the goods 

consumed during the stay of passenger at Indian port and within 12 NM 

whereas, in the case of M/s. Aban Lloyd Chiles Offshore Ltd, supra, the 

department was charging duty on vessel itself which is not the case here. 

19.12  Therefore, issue in M/s. Aban Lloyd Chiles Offshore Ltd is 

different and ratio of the case is not applicable while deciding liability of 

Customs duty on ship stores, bunker, provisions, alcohol etc. consumed 

during stay in India and within the territorial waters of India.   

19.13  As for the issue of filing Bill of Entry in terms of provisions 

of Section 46, the Bill of Entry is required to be filed before the proper 

office by the importer of the goods since the goods consumed within 

12NM are to be treated as “import” in terms of provisions of Section 2(23) 

of the Customs Act, 1962 and Bill of Entry is required to be filed under 

Section 46 of the Act. 

19.14  The Steamer Agent has relied upon CBEC Circular 

No.16/2012-Cus dated 13.6.2012 which is not relevant for in their case. 

Para 3.2 of the said Circular talks of Bill of Entry for the “Vessel” as 

conveyance and not of Goods/ Stores consumed which is the case here. 

19.15  In the light of the above discussion and following the ratio of 

Order-in-Original No. JAM-CUSTM-PRB-COM-06-20-21 dated 24-03-

2021 passed by the Principal Commissioner, Customs (P), Jamnagar, I 

hold that the Steamer Agent is required to pay customs duty on ship 

stores, bunker, provisions, alcohol etc. consumed on Cruise Vessel MS 

Aegean Odyssey during its transit through territorial waters or its period 

of stay at port in India calculated on the basis of self-declaration made 

by the Master of a Cruise Vessel as per the Board’s Instruction 

No.15/2018 dated 4.10.2018. Therefore, the customs duty of Rs. 

14,83,233/- is correctly paid by the Noticee vide Challan No. 208 dated: 
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21-02-2019. Accordingly, proposal of demand of duty of Rs. 30,87,077/- 

in the Show Cause Notices stands reduced to that extent.   

19.16  Therefore, the duty of Rs. 14,83,233/- paid under protest is 

required to be appropriated by vacating the protest and I vacate the 

protest. 

19.17  I further hold that as there is delay in payment of duty of Rs. 

14,83,233/- therefore the said Steamer Agent are liable for pay interest, 

at appropriate rates, under Section 28AA of the Customs Act, 1962. I 

further find that they have paid interest of Rs. 31,696/- (Thirty-One 

Thousand, Six Hundred and Ninety-Six only) vide Challan No. 208 dated 

21-02-2019.  Therefore, the interest of Rs. 31,696/- is correctly paid by 

the Noticee vide Challan No. 208 dated: 21-02-2019. The interest of 

31,696/- paid under protest is required to be appropriated by vacating 

the protest and I vacate the protest by following the ratio laid down vide 

Order-in-Original No. JAM-CUSTM-PRB-COM-06-20-21 dated 24-03-

2021 of the Principal Commissioner, Customs (P), Jamnagar. 

20. Whether Ships stores and Bunkers valued at Rs. 75,47,409/- 
(Rupees Seventy-Five Lakhs, Forty-Seven Thousand, Four 
Hundred and Nine only) are liable for confiscation under 
Section 111(l) of the Customs Act, 1962?   

 
20.1  The show cause notices proposes confiscation of Ship Stores 

and Bunkers valued at Rs. 75,47,409/- under Section 111(l) of the 

Customs Act, 1962 alleging that the Noticee failed to includes or declare 

the entire ships stores bunker consumed during coastal run in the bill 

of entry as no Bills of Entry is filed.  

 

20.2  Section 111(l) of the Customs Act, 1962 provides for 

confiscation of goods which are not included or are in excess of those 

included in the entry made under the Customs Act, 1962. The facts not 

disputed in the present proceedings are that said Steamer Agent prior to 

arrival of the Vessel made a request obtained the permission to file 

manual IGM and Bill of Entry for payment of duty. It is also a fact that 

they have filed Import General Manifest No. F-59 dated 01-01-2019 but 

have not filed Bill of Entry for the estimated quantity of the stores to be 
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consumed during the stay of the vessel in India.  It is also a fact that 

entire quantity of the ship stores and consumables lying on board were 

allowed to be retained in view of the fact that the said Steamer Agent had 

executed Bond of Rs. 60,00,000/- before the Deputy Commissioner of 

Customs, Porbandar. 

 

20.3  I find that the limited issue involved in the matter is 

interpretation of dutiability under Section 12 of the Customs Act, 1962 

of ship store consumed only beyond 12 Nautical Miles. This is a case of 

difference of opinion between importer/Steamer agent and the 

department. The circular nowhere exempts from filing of Bill of Entry.   

 

20.4  However in the instant case said Steamer Agent has not filed 

Bill of Entry and have not declared the estimated quantity of Ship store 

to be consumed. Thus, the ship stores and consumables, consumed 

during the 12 Nautical Miles from shore are imported goods and therefore 

they were required to be declared by way of filing Bill of Entry under 

Section 46 of the Customs Act, 1962. However, it is not done so in this 

case.  

 

20.5  Section 111(l) of the Customs Act, 1962 which provides for 

confiscation of the goods imported into India, reads as under: 

 

(l)  any dutiable or prohibited goods which are not included or 

are in excess of those included in the entry made under this 

Act, or in the case of baggage in the declaration made under 

section 77 

 20.6  In the instant case the stores and consumables, consumed 

within 12 nautical miles, valued at Rs. 75,47,409/- were not declared by 

the way of filing Bill of Entry thus I have no hesitation in holding that 

they are liable for confiscation under Section 111(l) of the Customs Act, 

1962.  
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21. Whether penalty under Section 112 (a) and (b) of the Customs 
Act, 1962 is liable to be imposed upon the said Steamer 
Agent? 

 

21.1  In view of the fact that the stores and consumables, 

consumed within 12 nautical miles, valued at Rs. 75,47,409/- which 

were not declared by the way of filing Bill of Entry have been held liable 

for confiscation under Section 111(l) of the Customs Act, 1962 I find that 

next point which comes for consideration is that whether the said 

Steamer Agent are liable for penal action under Section 112(a) and (b) of 

the Customs Act, 1962 or otherwise.  

 

 

21.2  Section 112 of the Customs Act, 1962, which is under 

consideration, reads as under: 

 

SECTION 112. Penalty for improper importation of goods, etc. –  

Any person, - 

(a)  who, in relation to any goods, does or omits to do any 

act which act or omission would render such goods 

liable to confiscation under section 111, or abets the 

doing or omission of such an act, or 

(b)  who acquires possession of or is in any way concerned 

in carrying, removing, depositing, harbouring, keeping, 

concealing, selling or purchasing, or in any other 

manner dealing with any goods which he knows or has 

reason to believe are liable to confiscation under 

section 111, shall be liable, - 

(i)   in the case of goods in respect of which any prohibition is in 

force under this Act or any other law for the time being in 

force, to a penalty not exceeding the value of the goods or five 

thousand rupees, whichever is the greater; 
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(ii)  in the case of dutiable goods, other than prohibited goods, 

subject to the provisions of section 114A, to a penalty not 

exceeding ten per cent of the duty sought to be evaded or five 

thousand rupees, whichever is higher: 

Provided that where such duty as determined under sub-

section (8) of section 28 and the interest payable thereon 

under section 28AA is paid within thirty days from the date 

of communication of the order of the proper officer determining 

such duty, the amount of penalty liable to be paid by such 

person under this section shall be twenty-five per cent. of the 

penalty so determined; 

(iii)  in the case of goods in respect of which the value stated in the 

entry made under this Act or in the case of baggage, in the 

declaration made under section 77 (in either case hereafter in 

this section referred to as the declared value) is higher than 

the value thereof, to a penalty not exceeding the difference 

between the declared value and the value thereof or five 

thousand rupees, whichever is the greater; 

(iv)  in the case of goods falling both under clauses (i) and (iii), to 

a penalty not exceeding the value of the goods or the 

difference between the declared value and the value thereof 

or five thousand rupees, whichever is the highest; 

(v)  in the case of goods falling both under clauses (ii) and (iii), to 

a penalty not exceeding the duty sought to be evaded on such 

goods or the difference between the declared value and the 

value thereof or five thousand rupees, whichever is the 

highest. 

 

(Emphasis supplied) 

 

21.3  Upon reading of the section I find that it makes it clear that 

the penalty under Section 112(a) or 112(b) of the Customs Act, 1962 shall 

be imposed upon person, in case of imported goods, who has rendered 
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the goods liable for confiscation under Section 111 ibid. I find that the 

word “or” has been used in the Section 112 ibid and not “and” has been 

used. Thus, the penalty either under Section 112(a) or 112(b) ibid shall 

be imposable. There are no provisions of imposing simultaneous penalty 

under Section 112(a) and 112(b) ibid. However, it also clear that penalty 

shall be imposable upon the person rendering the goods liable for 

confiscation under Section 111 ibid 

 

 

21.4  In the instant case the said Steamer Agents were knowing 

that they were required to file Bill of Entry, However, despite seeking 

permission for filing manual Bill of Entry they didn’t file the same and 

on the contrary filed another letter wherein referred to Board’s Circular 

No. 15/2018 dated 04-10-2018 they submitted that the procedure for 

payment of customs duty followed in earlier case of M. V. Boudicca on 

08-10-2018 be allowed in this case. They further stated that they duty 

will be paid, only on the basis of self-declaration, for the consumption of 

items only within the territorial limits (12 NM from sore of India) and stay 

in Port for this the ship shall keep the record of time of entry into 12 NM 

limit while approaching and exiting each Indian Port. However, in the 

case of M. V. Boudicca they had filed Bill of Entry and have also paid 

duty on certain quantity. But in the instant case they had not filed Bill 

of Entry for the quantity to be consumed as per their estimation and nor 

they have paid duty thereon thus rendering the goods liable for 

confiscation under Section 111(l) of the Customs Act, 1962.  Thus, I find 

that the said Steamer Agent are liable for penal action under Section 

112(a)(ii) ibid. 

 

22.  In view of above discussion I pass the following order:- 

O R D E R 
(i) I confirm the self-assessed duty of Rs. 14,83,233/- (Rupees 

Fourteen Lakhs, Eighty-Three Thousand, Two Hundred and 

Thirty-Three only) paid by the said Steamer Agent vide Challan No. 

208 dated 21-02-2019 payable on consumptions of stores, 

provisions and bunker of Cruise Vessel MS AEGEAN ODYSSEY 
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during her movement in territorial waters of India and stay at 

Indian Ports from 02-01-2019 to 11-01-2019, under Section 28(1) 

of the Customs Act, 1962 and vacate the protest lodged before the 

Jurisdictional Deputy Commissioner; 

 

(ii) The amount of Rs. 14,83,233/- (Rupees Fourteen Lakhs, Eighty-

Three Thousand, Two Hundred and Thirty-Three only) paid by the 

said Steamer Agent vide Challan No. 208 dated 21-02-2019 is 

appropriated against the demand of duty of made at (i) above; 

(iii) The remaining demand made in the Show Cause Notice amounting 

to Rs. 16,03,844/- (Rupees Sixteen Lakhs, Three Thousand, Eight 

Hundred and Forty-Four only) (Rs. 30,87,077/- minus Rs. 

14,83,233/-) is dropped; 

 

(iv) I confirm the demand interest amounting to Rs. 31,696/- (Rupees 

Thirty-One Thousand, Six Hundred and Ninety-Six Only) under 

Section 28AA of the Customs Act, 1962 for delayed payment of 

duty of customs confirmed at (i) above; 

 

(v) I vacate the protest lodged before the Deputy Commissioner of 

Customs, Porbandar and amount of Rs. 31,696/- (Rupees Thirty-

One Thousand, Six Hundred and Ninety-Six Only) paid by the said 

Steamer Agent vide Challan No. 208 dated 21-02-2019 is 

appropriated against the demand of interest of made at (iv) above; 

 
(vi) I hold that the stores, provisions and bunker of Cruise Vessel MS 

AEGEAN ODYSSEY consumed by her during her movement in 

territorial waters of India and stay at Indian Ports from 02-01-2019 

to 11-01-2019 valued at Rs. 75,47,409/- (Rupees Seventy-Five 

Lakhs, Forty-Seven Thousand, Four Hundred and Nine Only) are 

liable for confiscation under Section 111(l) of the Customs Act, 

1962. However, in view of the Bond Executed, I offer the same for 

redemption to the said Steamer Agent, under Section 125(1) ibid, 

upon payment of redemption fine of Rs. 1,00,000 /- (Rupees One 

Lakh only) under Section 125(2) ibid which is in addition to the 

duty and interest already paid by the said Steamer Agent.  The 






